THE 


BANKING LAW 
JOURNAL 


M. W. KIMBALL 
Editor and Publisher 


Volume 83 
January to December, 1966 


WARREN, GORHAM & LAMONT, INC. 
89 BEACH STREET 
BOSTON, MASS. 


| 


Copyright, 1966 


WARREN, GORHAM & LAMONT, INC. 
BOSTON, MASS. 


| 


INDEX DIGEST OF VOLUME 83 


The following table shows the page at which each monthly issue of 
The Banxinc Law Journat during the year 1966 begins and ends: 


1-94 
| 95 - 188 
See 189 - 282 
283 - 376 
377 - 470 
471 - 564 


565 - 658 
Eee 659 - 752 
September .................. 73 - 846 
October ........................ 847 - 940 
November .................. 941-1034 
December ................ 1035 - 1086 


The following index and digest contain legal cases and articles which 
have appeared in The Banxinc Law Journat during 1966. The entire arrange- 
ment, including the number of sections, follows the plan of the new sixth edition 
of the Banking Law Journal Digest. The new Digest contains summaries of 
-more than 15,000 banking decisions which have been published in The BANxinc 
Law Journat from the time of its establishment in 1889 down to and including 
December, 1961. The Banking Law Journal Digest 1967 Cumulative Supplement 


will contain subsequent decisions. 


ACCEPTANCES 


$4. Where agent draws on principal ac- 
ceptance unnecessary. 


North Carolina (1966) A draft drawn by 
an insurance company’s general agent on 
the insurance company and payable to 
the loss payees provided that it was col- 
lectible through a named bank “upon ac- 
ceptance” by the issuing insurance com- 
pany. The plaintiff bank which had 
cashed the draft for the payees brought 
action on the draft against the defendant 
insurance company. The court treated the 
provision in the draft requiring accep- 
tance as surplusage, holding that no ac- 
ceptance was necessary where drawee is 
himself the drawer. Wachovia Bank & 
Trust Co. v. American Bankers Insurance 
Co. of Florida, 146 S.E.2d 79, 83 B.L.]. 
274. 


ACCOMMODATION PAPER 


$26. Rights of accommodation maker or 
indorser. 

Illinois (1965) Accommodation makers of 

note are liable notwithstanding extension 

of time given to principal as co-maker, 


since accommodation party signing as 
maker is primarily liable on note. Krato- 
vil v. Thieda, Ill., 210 N.E.2d 819, 83 B. 
L.J. 82. 


$39. Accommodation paper of married 
women. 
Florida (1966) Where wife signed hus- 
band’s note as an accommodation co- 
maker, her property, being her separate 
property, was not subject to claim in suit 
on note “for the debts of her huband with- 
out her consent given by some instrument 
in writing executed according to the law 
respecting conveyances by married wo- 
men.” Art. XI, Sec. 1, Fla. Const. Angle 
v. Crow, Dist. Ct. of App., 184 So.2d 688, 
83 B.L.J. 642. 


$41. Liability to party accommodated. 

New York (1965) Endorser of note who 
signed so that subsequent endorser could 
obtain bank loan was not liable to accom- 
modated party where evidence showed 
that both understood that accommodation 
endorser was not to be liable to subse- 
quent endorser who paid note. There be- 
ing no evidence to the contrary, that 
understanding also related to renewals of 
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the note. Niebergall v. A.B.A. Contract- 
ing & Supply Co., Inc., App. Div., 263 
N.Y.S.2d 589, 83 B.L.J. 180. 


§42. Liability to parties other than the 
one accommodated. 

Louisiana (1966) The “charging off” the 
loan by the bank was an internal banking 
procedure whereby the delinquent note 
was satisfied out of undivided profits so 
that it was removed from the list of the 
bank’s assets. That “charging off” was not 
a discharge of prior parties to the note 
relieving the last of four accommodation 
endorsers from liability on the note. New 
Ulm State Bank v. Moore, Ct. of App., 
185 So.2d 367, 83 B.L.J. 643. 


Illinois (1965) Co-signers of note payable 
to credit union reposed confidence in 
union’s manager who informed them that 
there was disability insurance as to the 
borrower who was principal on the note. 
It appears that the co-signers would not 
have signed but for that representation. 
The credit union was not able to enforce 
the note against the co-signers because 
the representation, although innocently 
made, was not true and there was in fact 
no coverage. Farmall Employees Credit 
Union v. Wadsager, App. Ct., 212 N.E.2d 
328, 83 B.L.J. 272. 


Texas (1966) Accommodation makers of 
a promissory note which was reserved 
and extended by a new note (for a larger 
amount) not signed by them, part of the 
consideration for which was the renewal 
of the first note, remain liable where the 
first note authorized the holder to grant 
an extension. Smith v. First Pasadena 
State Bank, Tex. Civ. App., 401 S.W.2d 
123, 83 B.L.J. 727. 


$52. Effect of extension of time as to 
accommodation maker. 


Texas (1966) Accommodation makers of a 
promissory note which was reserved and 
extended by a new note (for a larger 
amount) not signed by them, part of the 
consideration for which was the renewal 


of the first note, remain liable where the 
first note authorized the holder to grant 
an extension. Smith v. First Pasadena 
State Bank, Tex. Civ. App., 401 S.W.2d 
123, 83 B.L.J. 727. 


$54. Effect of surrender of collateral. 
New Jersey (1965) Accommodation en- 
dorsers were not relieved of liability on 
the note issued by a bus company when 
the lender failed to foreclose on the bus 
held as collateral. The methods of dis- 
charging a person secondarily liable set 
forth in the N.I.L. are exclusive and no 
provision therein discharges the instru- 
ment, as to them, because of the payee’s 
failure to foreclose on the collateral. The 
rule would seem otherwise under the U. 
C.C. First Nat. Bank of Marlton v. G. R. 
Wood, Inc., Super. Ct., 214 A.2d 784, 83 
B.L.J. 459. 


AGENTS 


$57. Agent's authority to indorse. 

New Mexico (1965) Where the same per- 
son was manager of an association and 
administrator of its welfare trust fund and 
was instructed to deposit checks payable 
to the trust fund in the separate bank ac- 
count of the association, the bank was not 
liable to the trust fund for permitting such 
deposits to be made, where they were 
later diverted from the association's ac- 
count, even though after the instructions 
were given the trust fund had given the 
bank’s signature cards authorizing the 
manager to act only for the trust fund. 
Cooper v. Albuquerque Nat. Bank, 404 
P.2d 125, 83 B.L.J. 59. 


ALTERED PAPER 


§68. Material alterations — Alteration as 
to interest. 

Colorado (1966) Where farmer's note pay- 

able to an implement dealer had a blank 

space for the interest (and thus the inter- 

est rate was six per cent under the stat- 
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ute) was transferred to a bank and an 
eight per cent interest rate was inserted 
at or after the transfer and with knowl- 
edge of the bank, the attempt to increase 
the interest rate was a material alteration 
and the transferee bank was not a holder 
in due course. Farmers State Bank of 
Yuma v. Klein, 410 P.2d 632, 83 B.L.J. 
553. 


$76. Liability of drawee to drawer. 


West Virginia (1965) The drawer deliv- 
ered a check in which the payee line was 
left blank, the line opposite the dollar 
sign was left blank, a space was left 
blank to the left of “six hundred dollars,” 
and a one-inch space was left above the 
signature of the drawee (to facilitate en- 
cashment by the drawer’s transferee) on 
the reverse of the check. In an action 
based upon the altered or raised check, 
the court on appeal held that such actions 
constituted negligence as a matter of law 
and directed a verdict for the drawee 
bank. Leonard v. The Nat. Bank of West 
Virginia at Wheeling, 145 S.E.2d 23, 83 
B.L.J. 645. 


ASSIGNMENTS 


$94. Assignment of bill or note. 

U.S. District Court, Maryland (1964) A 
demand note provided for demand only 
if the corporate maker had sufficient funds 
(over and above those required for oper- 
ating needs) to meet the demand and fur- 
ther provided that the note could be as- 
signed only to two named persons in 
accordance with a certain contract be- 
tween the payee and those persons. Since 
that contract was extinguished by a later 
memorandum of agreement, the provision 
restricting assignment was also extin- 
guished. The note was therefore freely 
assignable inasmuch as the court found 
no clear and emphatic language restrict- 
ing assignment, aside from that contract. 
Huber v. Mullan, Md., 246 F.Supp. 8, 83 
B.L.J. 177. 


$95. Assignment of contract. 


Kansas (1966) Where bank, in connection 
with loan to contractor who was to per- 
form work on owner's property, agreed 
or represented to owner that the accep- 
tance of the contractor's assignment of 
moneys due under the contract would be 
only on the condition that the work 
would be covered by a performance bond, 
the assignee bank was obligated to return 
to owner the funds received when the 
contractor did not have such a_ bond. 
Brown v. East Side State Bank of Wichi- 
ta, 411 P.2d 605, 83 B.L.J. 643. 


Minnesota (1966) A contractor used bank 
loans to pay labor and material claims 
and assigned the contract proceeds to the 
bank as security. The contract provided 
for sums to be withheld to pay such 
claims. The contractor's surety made pay- 
ments to discharge such claims, and the 
court held that its rights to the withheld 
sums were superior to the bank’s rights 
since the contractor and the assignee 
could not have compelled their payment 
until the claims were paid, while the 
surety was subrogated to the rights of the 
laborers and materialmen. First Nat. 
Bank of St. Paul v. McHasco Electric, 
Inc., 141 N.W.2d 491, 83 B.L.J. 542. 


North Dakota (1965) The rights of an as- 
signee bank of amounts due and to be- 
come due under a construction subcon- 
tract were subject to the charges the 
prime contractor had the right to charge, 
for expenses of completing work left un- 
finished by the subcontractor, in the ab- 
sence of the prime contractor’s acceptance 
of the assignment of a specific amount. 
First Nat. Bank of Minot v. MacDonald 
Construction Co., 137 N.W.2d 667, 83 B. 
L.J. 719. 


$98. Notice of assignment. 

U.S. Court of Appeals, 9th Cir. (1966) 
Where lender assigned its interest in in- 
ventory lien agreement and in accounts 
receivable and notices of assignment were 
recorded, but where notices were signed 
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only by the borrower and not by the as- 
signee of the lender, the notice of assign- 
ment was invalid and the lender's assignee 
was a general creditor of the bankrupt 
borrower. Grover v. Hull, 357 F.2d 815, 
83 B.L.J. 737. 


Kansas (1966) Where bank, in connection 
with loan to contractor who was to per- 
form work on owner's property, agreed 
or represented to owner that its accep- 
tance of the contractor's assignment of 
moneys due under the contract would be 
only on the condition that the work would 
be covered by a performance bond, the 
assignee bank was obligated to return to 
owner the funds received when the con- 
tractor did not have such a bond. Brown 
v. East Side State Bank of Wichita, 411 
P.2d 605, 83 B.L.J. 643. 


ATTACHMENT, GARNISHMENT 
AND EXECUTION 


$99. Property subject to attachment. 
Oregon (1965) A debt owed to defendants 
and evidenced by a negotiable note can 
be attached effectively only if the note is 
brought under the court’s control. Hob- 
good v. Sylvester, 408 P.2d 925, 83 B.L.J. 
250. 


$103. Liability of bank as garnishee. 

U.S. District Court, $.D. New York (1966) 
Under the New York rule, each branch of 
a bank is a separate and distinct entity so 
far as attachment of a deposit is con- 
cerned and attachment served on main 
office would be vacated when the account 
was maintained at a branch located at 
another address. National Shipping & 
Trading Corp. v. Weeks Stevedoring Com- 
pany, Inc., 252 F.Supp. 275, 83 B.L.J. 641. 


$104. Property subject to garnishment. 

Wisconsin (1966) Check made by plaintiff 
to order of, and held by, garnishee de- 
fendant, the proceeds of which were to be 
paid to the principal defendant, is prop- 
erty within Wisconsin statutes and is sub- 
ject to garnishment since mere holding of 


check by garnishee defendant was not an 
“acceptance” which would exempt check 
from garnishment. Skalecki v. Frederick, 
Sup. Ct., 143 N.W.2d 520, 83 B.L.J. 1017. 


$105. — Funds deposited in bank. 

District of Columbia (1966) Judgment 
debtor's motion to quash attachments of 
balances in a bank account in his name 
and his mother’s and one in his trade style 
based on his affidavit that both accounts 
were the sole property of his mother was 
held properly denied in view of her un- 
explained absence at trial and lack of evi- 
dence that balances did not, in fact, 
belong to judgment debtor. Gay v. Peo- 
ples Hardware Company, Inc., Ct. of 
App., 211 A.2d 923, 83 B.L.J. 1074. 


ATTORNEY'S FEES 


$111. Recovery of attorney’s fees. 
Louisiana (1965) A demand note provided 
for attorney's fees if it were “not paid 
when due and should be placed in the 
hands of an attorney-at-law for collec- 
tion.” The Court, stating that a demand 
note is not overdue and in default until 
demand for payment is made, awarded 
attorney's fees where evidence showed 
oral demands for payment prior to com- 
mencing action on the note. Snider v. 
Bozarth, Ct. of App., 180 So.2d 800, 83 
B.L.J. 273. 


Washington (1966) Where note in the 
amount of $28,900 provided that if suit 
were instituted thereon the maker will 
pay “such additional sum as the court 
may adjudge reasonable as attorney's fees 
in such suit,” the trial court could set a 
fee of $2,000 from its own knowledge of 
the value of legal services. Teufel v. 
Wienir, 411 P.2d 151, 83 B.L.J. 461. 


BANKING 


$119. State control of banking business. 


Michigan (1966) Relocation of state bank, 
meeting the statutory requirements of the 
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Financial Institutions Act as to capitaliza- 
tion and to the number of banks per- 
mitted in new location, is not subject to 
discretion of State Commissioner of Bank- 
ing. Southgate Bank v. Slay, Ct. of App., 
142 N.W.2d 47, 83 B.L.J. 1075. 


Texas (1966) Where abundant economic 
evidence would have supported either an 
order denying or an order granting a 
charter, the State Banking Board did not 
abuse its discretion in concluding that the 
statutory requirements for new banks 
had been met. State Banking Board v. 
Airline Nat. Bank, Tex. Civ. App., 398 
S.W.2d 805, 83 B.L.J. 595. 


$119.5. Federal control of banking busi- 
ness. 


U.S. District Court, W.D. Michigan (1965) 
The Comptroller of the Currency may 
authorize a new branch of a national bank 
without considering the necessity for or 
the economic prospects of the branch, 
even though state law would require such 
consideration by state authorities. Ameri- 
can Bank & Trust Co. v. Saxon, 248 F. 
Supp. 324, 83 B.L.J. 316. 


$121. Discretion of authorities in issuing 
charter. 


U.S. District Court, W.D. Michigan (1965) 
The Comptroller of the Currency may 
authorize a new branch of a national bank 
without considering the necessity for or 
the economic prospects of the branch, 
even though state law would require such 
consideration by state authorities. Ameri- 
can Bank & Trust Co. v. Saxon, 248 F. 
Supp. 324, 83 B.L.J. 316. 


Oklahoma (1966) Denial of charted ap- 
plication of proposed bank was not 
arbitrary or capricious where it was un- 
disputed that bank would lose several 
thousand dollars in each of its first two 
years and it was speculative that bank 
would ever be a profitable enterprise. 
Oklahoma State Banking Board v. Hicks, 
412 P.2d 219, 83 B.L.J. 644. 


Pennsylvania (1966) The Pennsylvania 
Building and Loan Board was held not 
to have exceeded its power or abused its 
discretion or committed errors of law by 
permitting a state savings and loan asso- 
ciation to open a branch office across the 
street from a federal savings and loan 
association. Franklin Federal Savings & 
Loan Assn. of Pittsburgh v. Patterson, 218 


724, 83 B.LJ. 925. 


Texas (1966) Where abundant economic 
evidence would have supported either an 
order denying or an order granting a 
charter, the State Banking Board did not 
abuse its discretion in concluding that the 
statutory requirements for new bank had 
been met. State Banking Board v. Airline 
Nat. Bank, Tex. Civ. App., 398 S.W.2d 
805, 83 B.L.J. 595. 


$125. Banking powers. 

“What Is the Banking Business?” article 
discusses the implied and incidental pow- 
ers of banks under various statutes. 83 
B.L.J. 491. 


$127. — Practicing law. 

Kentucky (1965) Trust companies that as 
fiduciaries through salaried employees ap- 
pear in court, draft papers and settle es- 
tates, and that advertise services including 
planning the legal aspects of wills and 
trusts, are enaged in the unauthorized 
practice of law and will be enjoined from 
performing those acts. Frazee v. Citizens 
Fidelity Bank & Trust Co., 393 S.W.2d 
778, 83 B.L.J. 448. 

Ohio (1965) A national bank is found to 
be practicing law where, under its estate 
analysis program, it provided legal infor- 
mation relative to the specific facts of es- 
tates and specific advice on the form and 
management of assets to obtain a more 
beneficial estate condition in relation to 
tax and other consequences of death, even 
though it constantly advised consultation 
with attorneys and refused to draw legal 
documents to give effect to the advice. 
Green v. Huntington Nat. Bank, 212 N.E. 
2d 585, 83 B.L.J. 460. 
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§132. Merger and consolidation. 

“The 1966 Amendment to the Bank Merg- 
er Act,” article discusses the new statute 
in the light of the conflicting policies of 
competition among banks and stability of 
the economy, and the allocation -of en- 
forcement power among various govern- 
ment agencies. 83 B.L.J. 753. 


BANKRUPTCY 


$139. Setting aside of adjudication in 
bankruptcy. 

Illinois (1965) In an action by the chattel 
mortgagee against the mortgagor for con- 
version of the property covered by the 
chattel mortgage, the defense of discharge 
in bankruptcy was made. The court held 
that the mortgagor's return of the mort- 
gaged property to the vendor thereof for 
which money was received by the mort- 
agor without the release or consent of the 
mortgagee constituted a “willful and ma- 
licious injury to property” and that the 
willful conversion of that property was 
not discharged under the Bankruptcy Act. 
First Nat. Bank of Lansing v. Padjen, 
210 N.E.2d 332, 83 B.L.J. 82. 


$142. Preferences within four months of 
bankruptcy. 

U.S. Court of Appeals, 5th Cir. (1966) A 
creditor collected an overdue debt by ar- 
ranging a series of twenty-four checks 
postdated at monthly intervals. It was 
held that the payment of the last two 
checks within four months of the debtor's 
bankruptcy did not constitute a_prefer- 
ence where at the time of payment the 
creditor did not know “such facts which 
would induce a reasonable belief” that 
“a preference would be effected.” Inter- 
national Minerals & Chemical Corp. v. 
Moore, 361 F.2d 849, 83 B.L.J. 897. 


U.S. Court of Appeals, 5th Cir. (1966) A 
creditor's belief that the debtor is solvent, 
in determining if a payment constituted 
a preference, may be reasonable although 
based on mistaken facts. Shaw v. United 


States Rubber Co., 361 F.2d 679, 83 B.L.J. 
906. 


$145. Priorities among creditors. 


U.S. Court of Appeals, 2nd Cir. (1965) A 
creditor to whose loan another creditor’s 
loan, secured by a chattel mortgage, was 
subordinated, who obtains no new chattel 
mortgage and no assignment of the exist- 
ing mortgage and does not file the subor- 
dination agreement, is neither an equitable 
assignee, an equitable lienor nor the ben- 
eficiary of a constructive trust, and there- 
fore is not a preferred creditor, when the 
existing mortgage has been released of 
record by the subordinated creditor, even 
though without consideration. Cherno v. 
Dutch American Mercantile Corp., 353 F. 
2d 147, 83 B.L.J. 436. 


$178.5. Negotiable instruments generally. 
US. District Court, Virginia (1966) Under 
the Virginia Negotiable Instruments Law, 
both the wife and bankrupt husband who 
signed a bond as co-makers were parties 
primarily liable thereon, so that the in- 
strument was discharged when it was 
paid by them (even though the wife could 
‘be considered an accommodation maker) 
and its assignment by the husband's cred- 
itor to the wife was a nullity since all ob- 
ligations flowing from the bond were 
extinguished by its payment and the wife 
had no claim in bankruptcy in the face 
amount of the bond based upon the as- 
signment. In re Worley, 251 F.Supp. 725, 
83 B.L.J. 738. 


BONDS 


$208. Rights of parties. 

U.S. Court of Appeals, 5th Cir. (1966) 
There is no federal civil remedy for bond- 
holders of a bankrupt corporation against 
a national bank acting as trustee under 
the bond indenture for alleged failure to 
“conform to sound principles in the oper- 
ation of its trust department” in violation 
of Regulation F of the Board of Govern- 
ors of the Federal Reserve System or 
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Regulation 9 of the Comptroller of the 
Currency. Blaney v. Florida Nat. Bank at 
Orlando, 357 F.2d 27, 83 B.L.J. 802. 


$209. —Lost or stolen bonds. 


U.S. District Court, E.D. Pennsylvania 
(1966) Bank paid part of proceeds of Se- 
ries “E” bonds wrongly endorsed to party. 
Held that bank exceeded authority in re- 
deeming bonds because bank failed to 
secure proper identification. West Phila- 
delphia Federal Savings and Loan Assn. 
v. United States, 256 F.Supp. 538, 83 B. 
L.J. 981. 


$214.1. U. S. Savings Bonds — form of 
registration. 

U.S. District Court, E. D. Pennsylvania 
(1966) Bank paid part of proceeds of Se- 
ries “E” bonds wrongly endorsed to party. 
Held that bank exceeded authority in re- 
deeming bonds because bank failed to 
secure proper identification. West Phila- 
delphia Federal Savings and Loan Assn. 
v. United States, 256 F.Supp. 538, 83 B. 
L.J. 981. 


BRANCH BANKING 


$215.1. Branch banking generally. 

U.S. Court of Appeals, 4th Cir. (1965) The 
Comptroller of the Currency may autho- 
rize a new branch of a national bank 
without holding any hearing and without 
making new inquiries required of state 
officials in approving branches of state 
banks. Where there was no hearing and 
no opinion, courts will review the Comp- 
troller’s decision without presuming that 
it was correct or supported by the neces- 
sary facts. First Nat. Bank of Smithfield, 
North Carolina v. Saxon, 352 F.2d 267, 83 
B.L.J. 302. 


U.S. Court of Appeals, 6th Cir. (1966) A 
decision by the Comptroller of the Cur- 
rency approving an application for a 
branch in the face of state geographical 
limitations will be sustained unless “ar- 


bitrary, capricious, or otherwise not in 
accordance with law.” The First Hardin 
Nat. Bank v. Fort Knox Nat. Bank, 361 F. 
2d 276, 83 B.L.J. 807. 


U.S. Court of Appeals, 10th Cir. (1965) 
State law permitting a branch bank in a 
city where a bank was already located 
only if it took over a five-year-old (or 
older) existing bank applies to national 
banks. Walker Bank & Trust Co. v. 
Saxon, 352 F.2d 90, 83 B.L.J. 335, 541. 


U.S. District Court, M.D. Georgia (1965) 
If state law would prevent a state bank 
from opening a branch a national bank 
is also prevented from doing so. A “drive- 
in-facility” 290 feet from the main office, 
separated from it by 10 buildings and an 
alley, with no physical connection be- 
tween the two and with an independent 
economic effect, is a prohibited “branch” 
and not a permitted “expansion of an ex- 
isting facility.” Jackson v. First Nat. Bank 
of Valdosta, 246 F.Supp. 134, 83 B.L.J. 
118. 


U.S. District Court, E.D. Michigan (1965) 
A national bank obtained the approval of 
the Comptroller of the Currency to estab- 
lish a branch in a three-square-mile area 
containing 360 homes, 36 places of busi- 
ness and a population of 1,330. State law 
permitted the establishment of a branch 
only in “a village or city,” but did not 
define “village.” Federal law made this 
limitation applicable to national banks. 
On declaratory judgment actions by other 
banks the court held that the area was 
not intensively enough developed to be a 
“village” and that the Comptroller abused 
his discretion in determining otherwise. 
Peoples Bank-Trenton v. Saxon, 244 F. 


Supp. 389, 83 B.L.J. 23. 


U.S. District Court, E.D. Michigan (1965) 
A national bank obtained the approval of 
the Comptroller of the Currency to “es- 
tablish” a branch just outside the city 
limits and within the area served by an 
existing branch within the city, and to 
“move” the location of the existing branch 
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to a new area within the city. State law 
prohibited the establishment of a branch 
in a city, such as Dearborn, where an- 
other bank is operating. Federal law 
made this limitation applicable to nation- 
al banks. On a suit by another Dearborn 
bank the court held that since the “new” 
branch would have the bulk of the cus- 
tomers of the existing branch, and the 
latter would have mostly new customers, 
the “move” was really an “establishment” 
and the “establishment” a “move.” It de- 
nied claims of privilege and unreviewable 
discretion, and enjoined the planned ac- 
tion. Bank of Dearborn v. Saxon, 244 F. 
Supp. 394, 83 B.L.J. 31. 


U.S. District Court, D. Missouri (1965) 
Comptroller of the Currency is not re- 
quired to grant banks opposing approval 
of a new bank a formal hearing. Citizens 
Nat. Bank of Maplewood v. Saxon, 249 
F.Supp. 557, 83 B.L.J. 617. 


U.S. District Court, D. New Jersey (1966) 
A state bank challenging the hasty ap- 
proval by the Comptroller of the Curren- 
cy of a new branch of a national bank 
has the right to a full trial de novo in the 
district court. The Bank of Sussex Coun- 
ty v. Saxon, 251 F.Supp. 132, 83 B.L.J. 
693. 


Nebraska (1965) The principal organizer 
of a new state bank challenged the ap- 
proval by the Comptroller of the Curren- 
cy of a new national bank in the same 
area to be served by the organizer's new 
state bank. It was held that the Comp- 
troller was not required to grant a hearing 
before approving the charter of the new 
national bank and that the state bank or- 
ganizer could not show such irreparable 
injury as to justify an injunction against 
granting the national bank charter. Far- 
ris v. Indian Hills Nat. Bank, U.S. District 
Court, 244 F.Supp. 594, 83 B.L.J. 30. 


Tennessee (1965) The statute relating to 
state bank branch applications required 
the Superintendent of Banks to ascertain 
the facts “from the best sources of infor- 


mation at his command, and by such in- 
vestigation as he may deem necessary.” 
The manner in which the facts are ob- 
tained is within the discretion of the Su- 
perintendent, no hearing is required and 
his disapproval of an application for a 
branch bank will be sustained unless ar- 
bitrary or illegal. Peoples Bank of Van 
Leer v. Bryan, Ct. App., 397 $.W.2d 401 
(cert. den., Tenn. Sup. Ct.), 83 B.L.J. 368. 


CHECK CASHERS AND SELLERS 


$275.5. Check cashers and sellers gen- 
erally. 


Georgia (1965) Plaintiff supplied blank 
drafts to stores to issue them to customers 
for the face amount plus set fees. All fees 
were to be remitted to plaintiff, which 
would then return 40% of the fees to the 
store. Defendant reported X doliars due 
plaintiff for which it sent a check. Later 
defendant reported Y dollars due and the 
theft of all the funds, and stopped the 
check. Plaintiff recovered X dollars be- 
cause defendant had substituted the 
check for the cash and had treated the 
cash as its own, and plaintiff by endorsing 
the check had ratified this. Plaintiff could 
not recover Y dollars because under the 
contract defendant was a bailee and not 
an insurer. Gilham v. Federal Express 
Money Order, Inc., Ct. App., 144 S.E.2d 
557, 83 B.L.J. 259. 


CHECKS 


$276. Essentials of a valid check. 


Kansas (1965) The insurer prepared the 
instrument in payment of fire loss. The 
insurance company was the drawer and 
the instrument was payable through a 
bank. The insured was the payee and on 
the reverse side of the instrument was a 
release acknowledging full satisfaction, 
final settlement and compromise of all 
claims which the insured might have by 
reason of the loss. The instrument was a 
check and not a draft which was subject 


in 
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to insurer’s acceptance at its branch of- 
fice. Grohusky v. Atlas Assurance Co., 
408 P.2d 697, 83 B.L.J. 366. 


$277. Cashier's checks. 

Ohio (1965) Where cashier’s check is made 
payable to purchaser or his order, issuing 
bank may, but is not compelled to, refuse 
payment thereon to endorsee, at request 
of purchaser, if endorsee is not bona fide 
holder for value direct from purchaser 
or has obtained endorsement from the 
purchaser by fraud perpetrated upon him 
by endorsee. Leo Syntax Auto Sales, Inc. 
v. The People’s Bank & Savings Co., Ct. 
of Common Pleas, 214 N.E.2d 68, 83 B. 
L.J. 738. 


$277.5. — Bank money orders. 

New York (1966) If the purchaser of a 
“personal money order” or “register 
check” requests the selling bank to stop 
payment thereon the bank may do so 
without liability to the presenter thereof. 
Such a draft is not like a cashier's check 
on which the bank is liable from issue 
with no right to stop payment. Garden 
Check Cashing Service, Inc. v. First Nat. 
City Bank, App. Div., 267 N.Y.S.2d 698, 
83 B.L.J. 515. 


$285. Revocation of check — Check pay- 

able after drawer’s death. 
Vermont (1966) A note directing the mak- 
er's executor to pay, “on demand, after 
my decease” a certain sum to the order 
of a named payee “out of my estate” was 
held to be an enforceable negotiable in- 
strument, not a testamentary disposition. 
Smith v. Lentini, 220 A.2d 291, 83 B.L.J. 
926. 


COLLECTIONS 


$297. Duties of collecting bank; liability 
for negligence generally. 

Georgia (1965) A drawee-payor bank may 

set off debts due it from the drawer rather 

than pay a check on the drawer’s account, 


even though it has taken the check from 
the payee and given a receipt therefor, 
where the debt due the bank arose under 
a prior note which gave the bank a lien 
on all the drawee’s deposits. Georgia 
Bank & Trust Co. v. Hadaritis, 143 S.E.2d 
627, 83 B.L.J. 268. 


New York (1965) A collecting bank is not 
liable to the depositor of a draft because 
after the drawee refused payment the col- 
lecting bank in its own behalf set off an 
unrelated credit to the same drawee 
against an unrelated debt which the 
drawee owed to the collecting bank, even 
if the act was a wrong against the draw- 
ee. Hydrocarbon Processing Corp. v. 
Chemical Bank New York Trust Co., 16 
N.Y.2d 147, 209 N.E.2d 806, 262 N.Y.S. 
2d 482, 83 B.L.J. 168. 


New York (1965) A dishonest employee 
prepared and, together with another au- 
thorized signer, drew checks to the order 
of an Oscar Rosenfeld which carried an 
indorsement in that name and that of 
“Morris Rosen” and which were deposited 
by William Peck into an account main- 
tained by him under the false name of 
Morris Rosen. The court held under 
the New York Bank Collection Code (now 
superseded by the New York U.C.C.), that 
the collecting bank was under no duty 
to inquire into the circumstances and facts 
surrounding the issuance of the checks 
when they appeared regular on their face. 
Chartered Bank v. American Trust Co., 
Sup. Ct., 264 N.Y.S.2d 656, 83 B.L.J. 367. 


New York (1966) Where checks payable 
to a corporation were endorsed by an in- 
dividual and not by the corporation, de- 
posited in the account of another corpora- 
tion and charged by the drawee to the 
account of the drawer, the drawer had no 
cause of action against the collecting 
bank on ground of fraudulent representa- 
tion based on collecting bank’s guarantee 
of prior endorsements or for conversion or 
money had and received. Low v. The 
Merchants Nat. Bank & Trust Company 
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of Syracuse, App. Div., 266 N.Y.S.2d 74, 
83 B.L.J. 644. 

$322. Collecting bank liable for its cor- 
respondents’ negligence or default 
— Liability under statute. 

New York (1966) Parol evidence is not 
admissible to establish that a note ap- 
pearing on its face, as a demand note 
substantially secured by shares of stock, 
to come within a provision of New York 
law permitting the parties to set what- 
ever interest rate they want, does not in 
fact come within that provision and 
therefore is usurious. Leumi-Financial 
Corp. v. Richter, 17 N.Y.2d 166, 216 N.E. 
2d 579, 83 B.L.J. 612. 


3329. Title of collecting bank. 

New Jersey (1965) A collecting bank that 
permitted checks to be drawn against an 
account before a check deposited therein 
had been paid was a holder in due course 
of the check to the extent of the checks 
paid, and was not on notice because the 
account was low or overdrawn. Citizens 
Nat. Bank of Englewood v. Fort Lee Sav- 
vings & Loan Ass., 89 N.J. Super. 43, 213 
A.2d 315, 83 B.L.J. 329. 


$336.5. Automated collections. 

U.S. Court of Appeals, 9th Cir. (1965) 
Blank Treasury checks were _ stolen, 
forged and cashed. The court upheld the 
Treasury's refusal of payment although a 
backlog of checks and the necessity to do 
some check-examining manually rather 
than electronically had kept the Treasury 
from processing the checks and detecting 
the forgery until ten days after it had re- 
ceived the checks. Bank of America N.T. 
& S.A. v. Federal Reserve Bank, 349 F.2d 
565, 83 B.L.J. 54. 


$336.8. Common trust funds generally. 

“Common Trust Funds — Development 
and Federal Regulation,” article discusses 
the applicability of the Investment Com- 
pany Act of 1940 to common trust funds 
operated by national banks. 83 B.L.J. 565. 


CONSIDERATION 


$340. Presumption of consideration. 
Missouri (1966) Co-maker’s answer of lack 
of consideration in suit on a note raises 
an issue as to a material fact so that payee 
was not entitled to summary judgment. 
Burns v. Weber, St. Louis Ct. of App., 
399 S.W.2d 446, 83 B.L.J. 554. 


North Dakota (1966) Where evidence 
shows that a promissory note is issued in 
replacement of an earlier note that has 
been lost or misplaced, the earlier note is 
the consideration for the later note and 
resort need not be made to the presump- 
tion that a note is given for a valuable 
consideration. In re Estate of Larsen, 
Sup. Ct., 143 N.W.2d 656, 83 B.L.J. 1016. 


Instances of insufficent considera- 
tion. 

Arkansas (1966) Payment of past due in- 
terest on note was held not sufficient con- 
sideration to extend maturity date so as 
to overcome maker’s defense that the stat- 
ute of limitations barred collection of the 
debt, even though creditor had placed 
legend on note at time of interest pay- 
ment to the effect that maturity had been 
extended. Holmes v. Thompson, 402 S.W. 
2d 400, 83 B.L.J. 923. 


$347. 


$352. Want or failure of consideration. 


Louisiana (1965) A contractor who had 
not substantially complied with the con- 
tract calling for repair and remodeling of 
a residence could not recover on the con- 
tract and was also precluded from re- 
covery on the note payable to him which 
represented the contract since there was 
failure of consideration for the note. 
Bayone v. Petteway, 180 So.2d 78, 83 
B.L.J. 179. 


Louisiana (1965) Payee in an action on 
notes being the purchase price for build- 
ing materials purchased from him was 
able only to show receipts for a portion 
of the materials. He was unable to show 
consideration for the balance of the notes, 
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the delivery of the balance of the ma- 
terials sold to the defendant. The payee 
prevailed only to the extent that showed 
consideration by the delivery of materials. 
Moore Steel, Inc. v. Clear Lite Window 
Co., 178 So.2d 376, 83 B.L.J. 179. 


CONTRACTS 


$359. Validity. 

New York (1966) Plaintiff credit card is- 
suer’s recovery against applicant for card 
denied where plaintiff could not prove 
card had been mailed to defendant. The 
court added that plaintiff was also barred 
by the failure of the retail stores honoring 
the card to require a signature thereon, 
and that plaintiff's recovery would have 
been limited to the maximum credit fixed 
by the plaintiff for use of the card. Uni- 
Serv Corp. v. Frede, Civil Ct., N.Y. Coun- 
ty, 271 N.Y.S.2d 478, 83 B.L.J. 880. 


CORPORATIONS 


$372. Authority of corporate officers — 
Authority to issue and indorse ne- 
gotiable paper. 

U.S. Court of Appeals, 7th Cir. (1966) 
Bank held liable to corporation for cash- 
ing within a few weeks checks exceeding 
$46,000 payable to it for its president and 
sole owner, when it failed to inquire into 
his “credit and business background” and 
to investigate an unusual volume of credit 
inquiries and other suspicious circum- 
stances, while no sufficient authorizing 
resolution had been filed by the corpora- 
tion. Maley v. East Side Bank of Chicago, 
361 F.2d 393, 83 B.L.J. 790. 


$380. Using corporate assets to pay debts 
of directors. 

Texas (1965) A bank required the borrow- 

ing corporation to apply a large portion of 

the proceeds of a loan to the discharge of 

its president's personal loan from the bank 


(thereby releasing the corporation from its 
agreement to buy at a fixed price the 
shares securing the president's loan), the 
subsidiary’s loan from the bank, and vari- 
ous creditors’ claims, leaving the balance 
for other purposes. The court held, in an 
action of the corporation’s trustee in bank- 
ruptcy to recover the amount representing 
the amount of the personal loan, that the 
benefits were direct and substantial and 
were sufficient to estop the corporation 
from claiming that its payment was ultra 
vires and claiming the amount so paid 
Whitten v. Republic Nat. Bank of Dallas, 
397 S.W.2d 415, 83 B.L.J. 368. 


DELIVERY 


$384. Presumption of delivery. 


Oklahoma (1966) Where a promissory note 
upon which the payee brought an action 
was executed by the defendant and an- 
other person associated in the same trans- 
action and was delivered to the payee by 
the co-maker, it was conclusively pre- 
sumed that the co-maker had authority 
to deliver the note and the defendant 
could not defend on the ground that 
there had been no delivery of the note. 
Luker v. Kells, 411 P.2d 511, 83 B.L.J. 
368. 


DEPOSITS 


$389. Definition of deposit. 

Alabama (1965) A bank deposit consisting 
of funds of a town gives rise to a debtor- 
creditor relationship and hence is not of 
such a tangible nature as to give rise to 
the common law action of conversion, in 
an action by the town against certain 
town officials. Town of Hammondville v. 
Chadwick, 178 So.2d 646, 83 B.L.J. 80. 


$390. Relation between bank and de- 
positor. 

Missouri (1966) While defendant by open- 

ing a checking account in fictitious name 
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may have violated statute declaring it un- 
lawful to transact business under fictitious 
name without first registering it with Sec- 
retary of State, his contract with the 
bank was not void. State v. Euge, 400 
S.W.2d 119, 83 B.L.J. 643. 


$403. Deposits made when bank insol- 
vent — Application of statute to na- 


tional bank. 


New Jersey (1965) 12 U.S.C.A. § 94 limits 
venue of suits against national banks un- 
less the action is “local” or the, statute 
has been waived. A suit to rescind an in- 
surance policy is not local or quasi in rem. 
The making of loans on commodities lo- 
cated in a state, the acceptance of ware- 
house receipts on those commodities as 
security, and the occurrence of the loss in 
that state, do not establish a waiver of 
objections to venue in that state. A state 
bank with the same contacts was held 
subject to service of process in that state. 
Insurance Company of North America v. 
Allied Crude Vegetable Oil Refining 
Corp., 89 N.J. Super. 518, 215 A.2d 579, 
83 B.L.J. 403. 


$410. Public deposits. 

Ohio (1965) Construing an Ohio statute, 
the court held that a national bank lo- 
cated in Ohio and having a branch within 
the territorial limits of a subdivision of 
school district was an eligible depository 
for active public funds of school district 
and was entitled to a writ of mandamus 
to compel school board’s designation of 
it as depository of such funds. State ex 
rel. First Nat. Bank of Toledo v. Board of 
Education, Ct. App., 4 Ohio App.2d 258, 
212 N.E.2d 80, 83 B.L.J. 274. 


$425.4. Deposits in two names — Arkan- 
sas. 

Arkansas (1966) Deposit in name of dece- 

dent or sister or order is not joint account 

since it does not conform to statute re- 


quiring such an account to be in name of 
“depositor and another person and in 
form to be paid to either, or the survivor 
of them.” Thus deposit was part of es- 
tate. Robertson v. Phillips, 398 S.W.2d 
889, 83 B.L.J. 457. 


Arkansas (1966) No right of survivorship 
was created by a certificate of deposit 
payable to “Annie Dalton or Mary Eye- 
stone” where statute required deposit to 
be made “in form to be paid to either, or 
to the survivor of them.” Dalton v. Eye- 
stone, 403 S.W.2d 730, 83 B.L.J. 829. 


$427.1. — Florida. 


Florida (1966) Evidence that decedent's 
advice to friend that he was going to 
change his account into a joint account, 
that he wanted her to have the right to 
get money at any time, that he regarded 
the balance as her money as well as his 
and that he offered her the passbook to 
keep, as well as evidence that he gave her 
a sum to deposit in the account on the 
recommendation of the bank manager 
who advised that this would establish that 
it was her money as well as his, was held 
sufficient to create intention on part of 
decedent to give a present interest in 
joint bank account. Maier v. Bean, Dist. 
Ct. of App., 189 So.2d 380, 83 B.L.J. 1074. 


$435. — Missouri. 

Missouri (1965) Shortly before her death, 
decedent and aide signed and delivered to 
bank signature cards transferring dece- 
dent’s individual accounts into joint ac- 
counts. It was held that no joint account 
was created since the transfers were made 
to the aide as agent and actual or implied 
trustee to enable her to pay the decedent's 
expenses and obligations, both before and 
after her death. Keller v. Collison, Ct. of 
App., 395 S.W.2d 729, 83 B.L.J. 273. 


Missouri (1965) Absent a demonstration of 
compliance with a joint deposit statute, 
a bank may be liable for allowing one 
depositor in an account in the names of 
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two depositors to withdraw funds de- 
posited in the names of both depositors, 
unless authorized by both depositors to 
do so. Leuzinger v. Merrill Lynch, Pierce, 
Fenner & Smith, Inc., 396 S.W.2d 570, 
83 B.L.J. 357. 


Missouri (1965) Father caused savings and 
loan association to remove daughter-in- 
law’s name as his co-depositor and to sub- 
stitute therefor the name of his son. He 
then caused association to add “as joint 
tenants with right of survivorship, and 
not as tenants in common” on the pass- 
book, certificate, ledger sheet and register 
and gave his son the passbook and cer- 
tificate. This was held to have created a 
joint tenancy between the father and son. 
The court also pointed out the word “or” 
linking the name of the father and the 
daughter-in-law on the account did not 
create a joint tenancy. Jackson Savings 
and Loan Assn. v. Seabaugh, St. Louis 
Ct. of App., 395 S.W.2d 260, 83 B.L.J. 
555. 


$437. — New York. 


New York (1965) Rosetta caused her bank 
account to be transferred to herself and 
Thelma, payable “to either or the survivor 
of them.” Thelma’s withdrawals during 
the lifetime of Rosetta exceeded one-half 
of the balance. She was liable to the 
estate of Rosetta for that excess, but was 
entitled to the balance in the account at 
the date of death. In re Enis’ Estate, 
Surr. Ct., 265 N.Y.S.2d 506, 83 B.L.J. 367. 


New York (1965) Defenses alleging ap- 
plicability of French and Italian law to a 
joint account established with a New York 
bank by an Italian citizen and his second 
wife residing in France were held proper- 
ly dismissed where the joint tenancy 
agreements were in English and provided 
that New York law was to apply and 
where parties were in New York and the 
securities were located there. Watts v. 
Swiss Bank Corp., App. Div., 264 N.Y.S.2d 
667, 83 B.L.J. 367. 


New York (1966) Where tenant withdrew 


balance in joint account and immediately 
deposited the balance in her single name 
account in the bank, the new account, as 
to the bank, was a single ownership ac- 
count although, as to the tenants, the joint 
account was not destroyed. Ohanian v. 
Ohanian, App. Div., 266 N.Y.S.2d 435, 83 
B.L.J. 556. 


New York (1966) The interest of brother 
when creating a joint savings account 
with his sister was crucial in an action by 
the sister against the brother to recover 
half of the proceeds in the account and 
the preferred testimony of brother should 
have been admitted. Epstein v. Cuba, 
App. Div., 268 N.YS.2d 947, 83 B.L.J. 
644. 


New York (1966) Where a joint account 
statute was amended so that making of a 
joint account was, in the absence of 
fraud and undue influence, prima facie 
evidence of intention to create joint ten- 
ancy and vest title in the survivor and 
that the burden of refuting the prima 
facie evidence was upon those challeng- 
ing the title of the survivor, it was held 
that the statute related only to burden of 
proof, was procedural rather than sub- 
stantive and was, therefore, to be applied 
to all existing actions and not merely to 
those actions commenced after the 
amendment of the statute. Reardon v. 
Joffe, App. Div., 269 N.Y.S.2d 635, 83 B. 
L.J. 832. 


New York (1966) Where balances in joint 
accounts were the result of teamwork in 
earning, spending and saving, the hus- 
band who withdrew balances and, after 
separation, deposited them in his own 
name was accountable to wife to one-half 
of those balances and one-half of the in- 
terest thereon. Vassello v. Vassello, Sup. 
Ct., N.Y.S.2d 858, 83 B.L.J. 1014. 


$440. — Ohio. 

Ohio (1965) The form of the joint account 
and the right of either to make withdraw- 
als was not determinative of ownership 
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where decedent had joint accounts with 
other in which she had made all deposits. 
The court, finding that the Ohio joint and 
survivorship statutes operate for the ben- 
efit of the bank and do not affect the 
ownership of the account as between the 
parties, held that the issue was whether 
the decedent by making another a joint 
owner intended to transfer a present in- 
terest in the fund. In re Young’s Estate, 
212 N.E.2d 612, 83 B.L.J. 460. 


$441. Oklahoma. 

Oklahoma (1966) Where depositor, in es- 
tablishing joint account with defendant 
intended only legal interest to be in de- 
fendant and that he divided the balance 
on depositor’s death among relatives and 
where the surviving tenant stated that he 
intended to keep only a portion of the 
balance received upon the depositor’s 
death for himself, a constructive trust was 
created with the surviving tenant as trus- 
tee for those relatives. Peyton v. Mc- 
Caslin, Sup. Ct., 417 P.2d 316, 83 B.L.J. 
1016. 


$442. 
Pennsylvania (1966) Where a party admits 
that a signature card for a joint bank ac- 
count does not represent the entire agree- 
ment of the parties, parol evidence is 
admissible to explain the agreement. In 
re Estate of Slovinski, 218 A.2d 125, 83, 
B.L.J. 811. 


— Pennsylvania. 


— Survivor entitled to fund — Cali- 
fornia. 

California (1966) The rebuttable presump- 
tion (under § 852 of the Financial Code) 
of ownership by the surviving tenant of a 
joint account was not overcome where 
brother exercised no undue influence, per- 
suasion, overreaching or control over sis- 
ter prior to or after establishment of their 
joint account. The presumption seems to 
have been conclusive under the earlier 
statute, § 15a of the California Bank Act. 
Schmedding v. Schmedding, Dist. Ct. of 
App., 49 Cal. Rptr. 523, 83 B.L.J. 457. 


$450. 


$451.06. — Delaware. 

Delaware (1966) Where checking account 
agreement provided that “upon the death 
of either of us the balance, if any, in said 
account shall vest in the survivor,” and 
there was no evidence in the record to 
prove some intention other than that re- 
flected in the language of the agreement, 
the balance became the absolute property 
of the survivor. In re Estate of Mc- 
Cracken, Ct. of Chan., 219 A.2d 908, 83 
B.L.J. 829. 


$452. Illinois. 

Illinois (1965) Where evidence indicated 
that mother opened joint bank account so 
that her bills might be paid if she were 
incapacitated, such evidence supports a 
finding that the mother did not intend a 
gift of the account to her surviving daugh- 
ter, the other joint depositor. Dixon Nat. 
Bank v. Morris, Ill., 210 N.E.2d 505, 83 
B.LJ. 81. 


$459. — New York. 

New York (1965) Where daughter with- 
drew all the funds in savings accounts in 
the joint names of daughter and father 
and deposited each withdrawal in a sep- 
arate single name account of another, it 
did not destroy the right of the survivor. 
In re Hirsl’s Estate, Surr. Ct., 265 N.Y.S. 
2d 769, 83 B.L.J. 459. 


New York (1966) In the construction of a 
compromise agreement between heirs of 
the decedent providing for division among 
them of the residue of estate over which 
decedent had power of disposition or ap- 
pointment, it was held that voluntary or 
so-called Totten trust accounts in dece- 
dent’s name in trust for son and joint 
account with right of survivorship in their 
two names were not subject to “power of 
disposition of appointment” by decedent 
at her death and belonged absolutely to 
son. In re Schmith’s Will, App. Div., 268 
N.Y.S.2d 286, 83 B.L.J. 643. 


$461.3. — Texas. 
Texas (1966) Withdrawal of funds by hus- 
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band from husband-wife joint account, as 
permitted by the joint account agreement 
providing for withdrawal by either joint 
tenant, and subsequent deposit of same 
money in husband-sister joint account, did 
not defeat surviving wife’s title to funds. 
Hartman v. Crain, Tex. Civ. App., 398 
§.W.2d 387, 83 B.L.J. 461. 


$463. Deposits in trust—Valid gift or trust 


through medium of trust deposit. 

Illinois (1966) Decedent opened three 
bank accounts executing “Declaration of 
Trust—Revocable.” Balances of accounts 
were bequeathed to a niece. Executrix 
sought balances for the estate. Court re- 
jected contentions that trust accounts 
were “tentative” or “Totten” trusts. Held 
that trusts were inter vivos trusts. Trusts 
were not revoked by will. In re Estate of 
Anderson, App. Ct., 217 N.E.2d 444, 83 
B.L.J. 962. 


— Rule in New York as to tentative 
trusts. 


New York (1966) In the construction of a 
compromise agreement between heirs of 
the decedent providing for division among 
them of the residue of estate over which 
decedent had power of disposition or ap- 
pointment, it was held that voluntary or 
so-called Totten trust accounts in dece- 
dent’s name in trust for son and joint ac- 
count with right of survivorship in their 
two names were not subject to “power of 
disposition of appointment” by decedent 
at her death and belonged absolutely to 
son. In re Schmith’s Will, App. Div., 268 
N.Y.S.2d 286, 83 B.L.J. 643. 


$464. 


DRAFTS 


$472.5. Drafts generally. 

New York (1965) A collecting bank is not 
liable to the depositor of a draft because 
after the drawee refused payment the 
collecting bank in its own behalf set off 
an unrelated credit to the same drawee 
against an unrelated debt which the 


drawee owed to the collecting bank, even 
if the act was a wrong against the drawee. 
Hydrocarbon Processing Corp. v. Chem- 
ical Bank New York Trust Co., 16 N.Y.2d 
147, 209 N.E.2d 806, 262 N.Y.S.2d 482, 83 
B.L.J. 168. 


DURESS 


$475. What constitutes duress. 


Connecticut (1965) Where holder suing 
the maker on note, had threatened to have 
maker put in jail for issuing checks 
against insufficient funds unless he signed 
note and the maker believed that the 
holder could enforce the threat, the note 
was obtained by duress. William Peck 
Lumber Company, Inc. v. Virmides, Inc., 
215 A.2d 912, 83 B.L.J. 458. 


$476. Duress as defense to note. 


U.S. District Court, Minnesota (1965) The 
co-makers, pleading duress, avoided lia- 
bility on a note where they, without con- 
sulting an attorney, executed the note 
after being informed that the maker, their 
brother, would be jailed on felony charges 
unless they did so. The Bank of Tucson 
v. Adrian, Minn., 245 F.Supp. 595, 83 
B.L.J. 177. 


Georgia (1965) Maker's answer that “they 
were not allowed to leave the bank until 
they had complied with the demands of 
the plaintiff and signed” was sufficient to 
set up defense of duress to payee’s action 
on a demand note. Williams v. Rentz 
Banking Co., Ct. of App., 145 S.E.2d 256, 
83 B.L.J. 272. 


EMPLOYEES’ SAVINGS FUND 


$477. Liability of bank. 

U.S. District Court, D. Oregon (1965) The 
Oregon statute required that escrow funds 
be deposited in a bank in a separate ac- 
count designated as “trust funds” or “es- 
crow accounts.” The escrow agent did 
so, but later commingled some of its own 
funds in the account, and made withdraw- 
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als from that account. The balance was 
not subject to attachment by the escrow 
agent’s creditors, the presumption being 
that its own funds were those first with- 
drawn and that the remainder were trust 
funds. United States Nat. Bank of Oregon 
v. American Escrow, Inc., 250 F.Supp. 
302, 83 B.L.J. 738. 


ESCROW DEPOSITS 


$477.4. Liability to attachment. 

U.S. District Court, Oregon (1965) Where 
escrow agent deposited escrow funds held 
by it in a checking account in its name 
and entitled “trust account,” as contem- 
plated by the Oregon statute, the funds 
were not subject to attachment by the 
escrow agent’s creditors. United States 
Nat. Bank of Oregon v. American Escrow, 
Inc., 250 F.Supp. 302, 83 B.L.J. 641. 


Florida (1966) The funds in the hands of 
an escrow holder were in “custodia legis” 
where the escrow holder, named by the 
court, was to disburse funds in accordance 
with the court decree and were not sub- 
ject to attachment. Kusens v. Johannes- 
burg, Dist. Ct. of App., 182 So.2d 468, 83 
B.L.J. 554. 


$477.5. Liability for wrongful release. 
Arizona (1965) An escrow agreement pro- 
vided for release of check to owner if 
contract of purchase had been fulfilled 
and return of check to buyer if owner 
breached the contract. The escrow agent 
was liable when, instead of returning 
check to buyer, he cashed check and ap- 
plied it to his claim against the buyer. 
Feighner v. Clarke, Ct. App., 408 P.2d 
219, 83 B.L.J. 365. 


New York (1966) An escrow agent has no 
lien on the escrow deposit and has no 
right to compensation therefrom if not 
so provided in the escrow agreement. 
Entertainment & Amusements of Ohio, 
Inc. v. Barnes, Sup. Ct., 267 N.Y.S.2d 359, 
83 B.L.J. 402. 


EVIDENCE 


$478. Admissibility of evidence. 


Arkansas (1966) The signature on note 
“Chiles Planting Company, By: E. B. 
Chiles, Jr.” which failed to indicate any 
representative capacity meant that com- 
pany name was trade name of individual 
and the defendant, who had filed only a 
general denial, could not offer parol tes- 
timony that he signed note in his capacity 
as president and majority stockholder of 
corporation. Chiles v. Mann & Mann, 
Inc., 400 S.W.2d 667, 83 B.L.J. 740. 


California (1966) Where the amount of 
the installments and their due dates were 
left blank in an installment note, the note 
was payable on demand and maker can- 
not vary the terms of the note by intro- 
duction of parol evidence that note was 
payable only when certain real property 
was sold. Sapin v. Security First Nat. 
Bank, Dist. Ct. of App., 52 Calif. Rptr. 
254, 83 B.L.J. 923. 


Florida (1966) Where the statute provided 
that a note was payable on demand when 
no time for payment appeared on the 
note, it was held that a note which was 
blank as to due date was a demand note 
and that any contemporaneous parol 
agreement varying the demand character 
of the note was inadmissible. Schekter v. 
Michael, 184 So.2d 641, 83 B.L.J. 554. 


Louisiana (1966) Where maker, sued on 
four notes, sought to testify as to the 
agreement she had with original holder of 
the notes to show lack of consideration 
(rather than failure of consideration), such 
testimony was precluded under the parol 
mony was precluded under the parol 
evidence rule. Paletou v. Sobel, Ct. of 
App., 185 So.2d 95, 83 B.L.J. 736. 


Pennsylvania (1966) Where a party admits 
that a signature card for a joint bank ac- 
count does not represent the entire agree- 
ment of the parties, parol evidence is 
admissible to explain the agreement. In 
re Estate of Slovinski, 218 A.2d 125, 83 
B.L.J. 811. 
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Rhode Island (1965) The maturity of a 
note payable “within ten (10) years after 
date” was not ambiguous and, therefore, 
the payee could not demand payment 
prior to ten years or introduce any prior 
or contemporaneous oral agreements of 
the parties relating to its due date. Ferri 
v. Sylvia, R.I., 214 A.2d 470, 83 B.L.J. 83. 


$481. Necessity for administration. 
Florida (1966) Where the statute provided 
that a note was payable on demand when 
no time for payment appeared on the 
note, it was held that a note which was 
blank as to due date was a demand note 
and that any contemporaneous parol 
agreement varying the demand character 
of the note was inadmissible. Schekter v. 
Michael, 184 So.2d 641, 83 B.L.J. 554. 


$494. Powers and duties. 

U.S. Court of Appeals, 5th Cir. (1966) 
There is no federal civil remedy for bond- 
holders of a bankrupt corporation against 
a national bank acting as trustee under 
the bond indenture for alleged failure to 
“conform to sound principles in the op- 
eration of its trust department” in viola- 
tion of Regulation F of the Board of 
Governors of the Federal Reserve Sys- 
tem or Regulation 9 of the Comptroller 
of the Currency. Blaney v. Florida Nat. 


Bank at Orlando, 357 F.2d 27, 83 B.L.J. 


802. 


$497. Compromising claims. 

New Jersey (1966) Where the sons of a 
deceased testator filed an action to con- 
test the probate of a will giving testa- 
mentary trustees the power to make 
distributions to certain named charities 
or other charities, and although no spe- 
cific compromise agreement was before it, 
the Chancery Division of the Superior 
Court of New Jersey held, as a matter of 
first impression under New Jersey law, 
that the consent of the named fiduciaries 
would not be necessary to a compromise 
agreement. In re Probate of Will of Sea- 
brook, 90 N.J. Super. 553, 218 A.2d 648, 
83 B.L.J. 831. 


$521. Trustee under corporate mortgage. 


U.S. Court of Appeals, 5th Cir. (1966) 
There is no federal civil remedy for bond- 
holders of a bankrupt corporation against 
a national bank acting as trustee under 
the bond indenture for alleged failure to 
“conform to sound principles in the op- 
eration of its trust department” in viola- 
tion of Regulation F of the Board of 
Governors of the Federal Reserve System 
or Regulation 9 of the Comptroller of the 
Currency. Blaney v. Florida Nat. Bank 
at Orlando, 357 F.2d 27, 83 B.L.J. 802. 
$524. Liability of persons dealing with 
trustee. 

Pennsylvania (1966) Depositary which 
drew a check for the balance in the de- 
cedent’s account payable to the son of 
the decedent who was administrator of 
the estate and who presented a short cer- 
tificate evidencing his appointment, paid 
the funds in good faith to the duly au- 
thorized fiduciary and was not liable for 
its misappropriation thereof. Gordon v. 
Hamilton Savings and Loan Assn., Super. 
Ct., 217 A.2d 843, 83 B.L.J. 737. 


FORGED PAPER 


$549. Forged paper in general. 
“Subrogation Against Banks on Forged 
Checks,” article discusses the develop- 
ment and avoidance of the compensated 
surety defense against insurance com- 
panies which seek recovery from banks 
honoring forged or altered checks. 83 B. 
LJ. 659. 


$550. Liability of bank to depositor where 
bank pays check bearing forged 
signature. 
Oklahoma (1966) A depositor is not pre- 
cluded from recovering against the draw- 
ee-payor bank that cashed forged checks 
drawn on his account, either by his neg- 
ligence in failing to examine the bank 
statements where the bank was negligent 
in cashing the checks, or by his failure to 
notify the bank of the forgeries within a 
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year of the return of the checks where 
they were returned to his bookkeeping 
service and he did not examine them. 
First Nat. Bank of McAlester v. Mann, 
410 P.2d 74, 83 B.L.J. 529. 


$551. — Bank held not liable. 

Wisconsin (1965) A corporation which ex- 
ercised insufficient internal controls to 
discover forgeries which ordinary methods 
would have disclosed cannot under the 
Uniform Commercial Code recover the 
amount paid by the drawee bank on 
checks forged by an employee of the 
corporation, unless the bank was also 
negligent. The corporation’s “blind re- 
liance on a single employee” was negli- 
gence. Huber Glass Company, Inc. v. The 
First Nat. Bank of Kenosha, 138 N.W.2d 
157, 83 B.L.J. 245. 


Wisconsin (1966) The drawer of a check 
paid by the drawee upon a forged en- 
dorsement is precluded from recovery 
against the drawee to the extent that the 
proceeds of that check ultimately reach 
the person for whom it was intended. 
Bachhuber v. Rundhammer, 140 N.W.2d 
297, 83 B.L.J. 926. 


$556. Drawee allowed to recover money 
paid on check bearing forged sig- 
nature. 
U.S. Court of Appeals, 9th Cir. (1965) 
Blank Treasury checks were stolen, forged 
and cashed. The court upheld the Treas- 
ury’s refusal of payment although a back- 
log of checks and the necessity to do 
some check-examining manually rather 
than electronically had kept the Treasury 
from processing the checks and detecting 
the forgery until ten days after it had re- 
ceived the checks. Bank of America N.T. 
& S.A. v. Federal Reserve Bank, 349 F.2d 
565, 83 B.L.J. 54. 


— Right to recover under Pennsyl- 
vania statute. 

Pennsylvania (1965) The drawer (title 
company) of a check rather than the 
drawee (bank) must bear the loss under 


$558. 


the Uniform Commercial Code where, al- 
though both were innocent parties, it was 
the drawer that was indirectly duped by 
an imposter in a real estate transaction in 
part by reliance on the representations of 
third parties, and the drawee that later 
paid on a forged indorsement of the in- 
tended payee. Philadelphia Title Insur- 
ance Co. v. Fidelity-Philadelphia Trust 
Co., 212 A.2d 222, 83 B.L.J. 152. 

$572. Depositor’s duty to examine re- 
turned vouchers and report irregu- 
larities to bank. 


Wisconsin (1965) A corporation which ex- 
ercised insufficient internal controls to 
discover forgeries which ordinary meth- 
ods would have disclosed cannot under 
the Uniform Commercial Code recover 
the amount paid by the drawee bank on 
checks forged by an employee of the 
corporation, unless the bank was also neg- 
ligent. The corporation’s “blind reliance 
on a single employee” was negligence. 
Huber Glass Company, Inc. v. The First 
Nat. Bank of Kenosha, 138 N.W.2d 157, 
83 B.L.J. 245. 

$578. — Depositor’s duty to give notice 
upon discovering forged indorse- 
ment. 

North Carolina (1966) Notice to the bank 
that the opening of the account was un- 
authorized and of the forged signature 
of the corporate secretary on the signa- 
ture card with which the account was 
opened, was sufficient in content to advise 
it that checks charged to the account 
were forgeries within the statute relieving 
a drawee of liability to its depositor for 
payment of a forged check unless de- 
positor notifies bank that check is forged 
within sixty days of receiving it. Nation- 
wide Homes v. First-Citizens Bank & 
Trust Co., 148 S.E.2d 693, 83 B.L.J. 833. 


Tennessee (1966) Church checks paid by 
bank on forged signature were mailed to 
financial secretary of church. Secretary 
was the forger. He had been a trusted 
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employee of the church for 20 years. 
Court held that knowledge of unfaithful 
employee could not be imputed to church 
and church thereby could not be guilty of 
negligence. Jackson v. First Nat. Bank of 
Memphis, Ct. of App., 403 S.W.2d 109, 
83 B.L.J. 1004. 


$579. Drawee bank paying check on 
forged indorsement held liable to 
true owner. 
North Carolina (1966) A payee corpora- 
tion may recover for conversion against a 
drawee-payor bank that cashed a check 
for an unauthorized corporate agent at 
the request of the drawer. Modern Homes 
Construction Co. v. Tryon Bank & Trust 
Co., 147 S.E.2d 37, 83 B.L.J. 521. 
$582. — Where forgery by agent or em- 
ployee of true owner. 
Nevada (1966) A collecting bank is liable 
under the Negotiable Instruments Law to 
a corporation or its surety where a dis- 
honest corporate employee had endorsed 
in blank checks drawn to the corporation 
and cashed them at a store which de- 
posited them with the bank. Federal In- 
surance Co. v. Toiyabe Supply Co., 409 
P.2d 623, 83 B.L.J. 456. 


$583. — Collecting bank held not liable. 


Oklahoma (1966) A bank is not liable on 
its guarantee of prior endorsements 
where the payee’s “forged” signature was 
affixed by his co-conspirator in a pro- 
tracted scheme to defraud the drawer. 
Oklahoma v. Liberty Nat. Bank & Trust 
Co., 414 P.2d 281, 83 B.L.J. 879. 


$587. Check payable to fictitious payee. 


Minnesota (1965) The employer of a pay- 
roll clerk who had cashed checks she had 
caused to be made out to fictitious payees 
cannot recover from the drawee bank 
even though the bank did not require her 
to endorse the checks in its presence or 
to present identification. Jeannette Frocks, 
Inc. v. First Produce State Bank, 137 N. 
W.2d 205, 83 B.L.J. 251. 


South Carolina (1965) A foreman of a 
corporate depositor caused checks signed 
by other officers to be issued on padded 
payroll records. The company recovered 
from the drawee bank, which then sued 
a collecting bank on its guarantee of 
prior endorsements. The court held that 
the checks were not bearer paper, apply- 
ing a restricted “fictitious payee” rule, and 
found the collecting bank liable on its 
guarantee. South Carolina Nat. Bank v. 
Lake City State Bank, 143 S.E.2d 584, 
83 B.L.J. 72. 


$597. Criminal prosecutions. 

U.S. Court of Appeals, 2d Cir. (1966) 
Where defendant had counterfeit F.H.A. 
commitment forms printed and presented 
them, bearing a typed signature, to lend- 
ing bank, his conviction of forgery under 
18 U.S.C. § 493 was not improper on the 
ground that such commitments would not 
have bound the F.H.A., where the bank 
was in the habit of acting on copy, know- 
ing that F.H.A. issued copies only when 
a commitment was made and that the 
signed copy was for delivery to the long- 
term investor. United States v. Conforti, 
360 F.2d 930, 83 B.L.J. 1017. 


FRAUD 


$598. Instrument obtained by fraud. 
Pennsylvania (1965) A consumer discount 
company had a judgment against joint 
makers of a judgment note. Upon the 
makers obtaining a mortgage on some 
real estate, a title insurance company dis- 
bursed the mortgage proceeds and paid 
off the judgment note. It was held that 
the consumer discount company, upon re- 
ceiving payment, was under no duty to 
disclose that the signature of one of the 
makers of the judgment note had been 
forged. Therefore it was held that the 
payment by the title insurance company 
to the consumer discount company was 
not induced by fraud. Philadelphia Title 
Insurance Co. v. Globe Consumer Dis- 
count Co., Pa. Super., 213 A.2d 80, 83 
B.L.J. 83. 
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§598.1. Debt not dischargeable because 


of fraud. 

Utah (1966) Bank, which had obtained 
judgment on a prior action on the debt 
in which no issue of fraud was presented, 
was precluded from going behind that 
judgment in the later action based on the 
same debt to prove that the debt was not 
dischargeable in bankruptcy because ob- 
tained upon the bankrupt’s written false 
financial statements where the opportu- 
nity to discover any fraud existed at the 
time of the first action. Beehive State 
Bank v. Buntine, 411 P.2d 967, 83 B.L.J. 
737. 


GIFTS 


$604. Gifts of negotiable instruments. 
Nebraska (1966) Where seller received 
check from buyer who, in turn, sold the 
chattels receiving a check in payment 
which was deposited in bank and where 
the bank set off the proceeds thereof 
against the obligations of the buyer to the 
bank, the resulting dishonor of the. check 
received by the seller did not state a 
cause of action against the bank for res- 
titution. Ladenburger v. Platte Valley 
Bank of North Bend, 141 N.W.2d 766, 83 
B.L.J. 740. 


$606. Gifts of bank deposits. 

Maryland (1966) Where the depositor had 
his daughter’s name placed on the signa- 
ture card, explained to her what had been 
done and gave her the passbook, saying 
“Here, keep it, you will need it,” a valid 
inter vivos gift was created when she ac- 
cepted the passbook, where there was no 
evidence that he knew the depository 
would permit his withdrawals without 
presentation of the passbook, where the 
rules required presentation of passbook 
and where his earlier withdrawals were 
made upon its presentation. Hileman v. 
Hulver, Ct. of App., 221 A.2d 693, 83 
B.L.J. 1015. 


Pennsylvania (1966) Where a party admits 


that a signature card for a joint bank ac- 
count does not represent the entire agree- 
ment of the parties, parol evidence is 
admissible to explain the agreement. In 
re Estate of Slovinski, 218 A.2d 125, 83 
B.L.J. 811. 


§608. Contents of safe deposit box. 


Maryland (1966) Husband's delivery of 
safe deposit key to wife and contem- 
poraneous statement that “I want you to 
have safe deposit key, you have one but 
I want you to have mine and I want you 
to have everything that is in the safe de- 
posit box” and “I want you to take care 
of the purse strings and I want you to 
have everything that’s in the box” held in- 
sufficient evidence to show clear and un- 
mistakable intention to make a gift (as 
against temporary control of his assets) 
where he was ill in hospital and 95% of 
his assets or “purse” was in the safe de- 
posit box. Shilling v. Waller, 220 A.2d 
580, 83 B.L.J. 924. 


GUARANTY 


$612. Guaranty in general. 

Florida (1966) Guarantors were not re- 
leased by addition to guaranty of wit- 
nesses and acknowledgment since statute 
did not require guaranty to be witnessed 
or acknowledged and those alleged al- 
terations did not change the liabilities. 
Morton v. Mercantile Nat. Bank of Mi- 
ami Beach, Dist. Ct. of App., 185 So.2d 
172, 83 B.L.J. 554. 


New York (1966) Where the loan agree- 
ment provided that “in the event any 
dispute shall arise with respect to any of 
the instruments executed in connection 
herewith . . . all of the parties waive right 
to trial by jury” and that its provisions 
were incorporated into any other instru- 
ments executed in connection with it, the 
guarantors in a suit against them were 
held to have waived a jury trial, even 
though their guaranties contained no such 
waiver. Franklin Nat. Bank of Long Is- 
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land v. Capobianco, App. Div., 266 N.Y.S. 
2d 961, 83 B.L.J. 556. 


§614. Necessity for acceptance. 

Florida (1966) Where guarantor in writ- 
ing agreed to guarantee payment for pur- 
chase orders made by purchaser with 
vendor, but thereafter purchaser placed 
a revised order to which a counter offer 
was made by vendor and parties came to 
a second agreement, the requirement of 
the vendor for a differently worded and 
“better” guaranty from the guarantor was 
a condition of that second agreement (to 
which the guarantor was not a party) evi- 
denced vendor's unwillingness to rely on 
the signed guaranty and guarantor was 
not liable when purchaser renounced con- 
tract and stopped payment. Aerospace 
Electronics, Inc. v. Control Parts Corp., 
Dist. Ct. of App., 183 So.2d 875, 83 B.L.J. 
739. 


$616. Construction of contract of guar- 
anty. 

Florida (1966) Where two guarantors, 
jointly and severally, guaranteed the note 
of another and where the guaranty was 
modified by an agreement in which both 
guarantors were referred to as “the party 
of the second part,” such reference was 
not a sufficient expression of intent to 
override the expressed intent on the note 
to be jointly and severally liable as guar- 
antors. Quarngesser v. Appliance Buyers 
Credit Corp., Dist. Ct. of App., 187 So.2d 
662, 83 B.L.J. 1015. 


Georgia (1966) The Georgia Code § 53- 
503 prohibits a married woman from be- 
ing a surety for the debts of another and 
it has been held that where a married 
woman guarantees debts “whether now, 
heretofore or hereafter accrued or con- 
tracted,” she cannot be bound insofar as 
her undertaking guarantees payments of 
obligations existing at execution of her 
undertaking. A summary judgment in fa- 
vor of a married woman executing such an 
undertaking will be reversed where it ap- 


pears that advances were made after the 
execution of her undertaking but where 
it is not clear from the evidence whether 
the sum sued for included amounts al- 
ready owed at the time of her undertak- 
ing. National Acceptance Co. v. Fulton 
National Bank of Atlanta, Ct. of App., 
148 S.E.2d 907, 83 B.L.J. 830. 


$617. — Continuing guaranties. 

New York (1965) An unconditional guar- 
rantor of a subordinated debt may be held 
liable on his guaranty even though the 
creditor could not proceed against the 
debtor because of the subordination 
agreement. The court distinguished 
between “general” or “complete” subor- 
dination agreements and “inchoate” agree- 
ments, which apply only upon a distribu- 
tion of the debtor’s assets. Standard 
Brands, Inc. v. Straile, App. Div., 260 N. 
Y.S.2d 913, 83 B.L.J. 159. 


$620. Release of guarantor. 


Florida (1966) Where guarantor in writ- 
ing agreed to guarantee payment for pur- 
chase orders made by purchaser with 
vendor, but thereafter purchaser placed a 
revised order to which a counter offer 
was made by vendor and parties came to 
a second agreement, the requirement of 
the vendor for a differently worded and 
“better” guaranty from the guarantor was 
a condition of that second agreement (to 
which the guarantor was not a party) evi- 
denced vendor's unwillingness to rely on 
the signed guaranty and guarantor was 
not liable when purchaser renounced con- 
tract and stopped payment. Aerospace 
Electronics, Inc. v. Control Parts Corp., 
Dist. Ct. of App., 183 So.2d 875, 83 B.L.J. 
739. 


HOLDERS IN DUE COURSE 


$630. Holder must take without notice of 
defect. 

Colorado (1966) Where farmer's note pay- 

able to an implement dealer had a blank 

space for the interest (and thus the inter- 
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est rate was six per cent under the statute) 
was transferred to a bank and an eight 
per cent interest rate was inserted at or 
after the transfer and with knowledge of 
the bank, the attempt to increase the in- 
terest rate was a material alteration and 
the transferee bank was not a holder in 
due course. Farmers State Bank of Yuma 
v. Klein, 410 P.2d 632, 83 B.L.J. 553. 


$632. — Purchaser held put on notice. 
Minnesota (1965) A finance company fur- 
nished seller of dry cleaning machines 
with printed forms of note, conditional 
sales contract and other documents to be 
executed by the buyer under that con- 
tract, thereby knowing that the buyer 
would not be liable on the note or under 
the conditional sales contract until the 
equipment was installed in accordance 
with the contract. It instructed seller that 
it would not purchase note and contract 
until its receipt of a certificate of com- 
pletion and acceptance executed by buy- 
er. The buyer's signature on that receipt 
was forged. The court held that the fi- 
nance company was bound by knowledge 
of seller as its agent that conditions fixing 
buyer’s liability had not been performed 
and hence was not a holder in due course. 
International Finance Corp. v. Rieger, 137 
N.W.2d 172, 83 B.L.J. 458. 


$639. Holder must take in good faith. 
U.S. Court of Appeals, 2d Cir. (1964) The 
lender made a loan to a corporation in a 
circuitous fashion by making the check 
payable to an employee rather than to 
the corporation directly and took from the 
corporation’s present negotiable bearer 
bonds as security, although advised that 
the bonds belonged to another. The lend- 
er was held not a holder in due course 
since the failure to determine whether 
the president was authorized to pledge 
the bonds amounted to taking the instru- 
ments in bad faith. Otten v. Marasco, 353 
F.2d 563, 83 B.L.J. 364. 


Indiana (1965) The association’s agent, 
suspicious that the debtor of the associa- 


tion had procured by fraud the checks 
tendered in discharge of the debt, con- 
sulted with the drawer; thereby his sus- 
picions were confirmed and the drawer 
learned of the fraud and stopped pay- 
ment. The association in its action on the 
checks against the drawer was denied 
recovery since it had not taken the checks 
in good faith and for value and was there- 
fore not a holder in due course. Green- 
castle Production Credit Assn. v. Riddell 
Nat. Bank, Ind., 210 N.E.2d 872, 83 B.L.J. 
178. 

Utah (1965) A seller of television sets on 
time at inflated prices who misrepresnted 
a plan for giving rebates sold the install- 
ment contracts to a number of finance 
companies. In a suit to avoid the con- 
tracts the court held that one finance 
company had sufficiently insulated itself 
from the actual sales transactions by “cau- 
tious” steps to keep the plan and the con- 
tract separate, and that the sales were not 
usurious. Lundstrom v. Radio Corpora- 
tion of America, 405 P.2d 339, 83 B.L.J. 
172. 


Holder must take for value — Cred- 
iting proceeds to customer's ac- 
count held to be value. 

U.S. District Court, E.D. Oklahoma (1966) 
Where a collecting bank permitted the 
depositor of a $5,000 check to withdraw 
part of that amount and the check was 
returned because payment had _ been 
stopped, the bank was held to be holder 
in due course to the extent of the amount 
withdrawn before the earliest time it 
could have learned of the stop payment 
order, St. Paul Insurance Companies v. 
First Nat. Bank at Antlers, 254 F.Supp. 
265, 83 B.L.J. 925. 


$645. 


$649. Effect of indorsement. 

Florida (1965) Where corporate payee’s 
endorsement of note was made by an em- 
ployee having no authority to sign en- 
dorsement for corporation, the endorse- 
ment was inoperative and the transferee 


and those taking through him could not 
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be holders in due course and were, there- 
fore, subject to the same defenses as the 
payee. Ederer v. Fisher, Dist. Ct. of App., 
183 So.2d 39, 83 B.L.J. 553. 


$650. Rights of holder in due course. 


Louisiana (1965) “Compensation” is no 
defense to an action by an endorsee of a 
demand note unless the two debts were 
“equally demandable” and the “compen- 
sation” took place before the plaintiff ac- 
quired the note. Yung v. Magnolia 
Acceptance Corp., 180 So.2d 222, 83 B. 
L.J. 231. 


$651. 
Arkansas (1966) Where a foreign corpora- 
tion not qualified to do business in the 
state cannot make enforceable contracts 
there, it cannot confer the status of a 
holder in due course by negotiating the 
notes embodying the contracts. Pacific 
Nat. Bank v. Hernreich, 398 $.W.2d 221, 
83 B.L.J. 447. 


— Payee a foreign corporation. 


$653. — Fraud not a defense. 


Colorado (1966) Where purchaser of ne- 
gotiable note secured by a deed of trust 
was unaware of, and took no part in, the 
transactions whereby the maker was 
fraudulently induced to sign and deliver 
the note and deed, where both were reg- 
ular on their face and where the pur- 
chaser purchased them in good faith with- 
out notice of any infirmity, the purchaser 
was a holder in due course and the maker 
could not enjoin the foreclosure of the 
property securing the note. Hendrickson 
v. Alpert, 412 P.2d 433, 83 B.L.J. 641. 


Georgia (1966) Defendant’s answer that 
note was in payment of cleaning system 
purchased on payee’s promise to compen- 
sate him for sales made to those whose 
names had been furnished by him and 
that such promises constituted fraud in 
the inducement of the underlying sales 
contract, failed to state a defense 
grounded upon fraud in a suit on the 
note. Wood v. Noland Credit Co., Ct. of 
App., 149 S.E.2d 720, 83 B.L.J. 1074. 


New York (1966) Bank which cashed 
check for payee can recover from maker 
despite maker’s claim of fraud in the 
transaction giving rise to issuance of a 
check, since only fraud as to the nature 
of the instrument itself is a defense to 
an action by a holder in due course. Ma- 
rine Midland Trust Co. of Rochester v. 
Blackburn, Sup. Ct., 271 N.Y.S.2d 388, 83 
B.L.J. 832. 


Effect of bank’s statement that it 
holds for collection. 


District of Columbia (1965) Payee had de- 
posited defendant's checks, had received 
cash for a portion of the checks and had 
withdrawn the balance by his checks. The 
defendant stopped payment on her checks. 
In an action against her, the depository 
bank was held a holder in due course and 
not an agent for collection despite the 
wording on the deposit slip to that effect. 
Cronemeyer v. First Nat. Bank of North- 
east, Ct. of App., 215 A.2d 490, 83 B.L.J. 


272. 


$659. 


$660. Burden of proof. 

District of Columbia (1965) The execution 
and delivery of a note and its “purchase” 
by the plaintiff all took place before the 
effectiveness of the U.C.C. Since the trial 
took place after its effectiveness, the bur- 
den of proof, as a procedural matter, was 
controlled by Section 3-307 of the U.C.C. 
Showing only that it “purchased” the note 
on the date of the endorsement, the hold- 
er did not establish that he was “in all 
respects a holder in due course” as re- 
quired by that section. United Securities 
Corp. v. Bruton, D.C., 213 A.2d 892, 83 
B.L.J. 178. 


Oklahoma (1966) The question whether 
plaintiff in an action on a note is a holder 
in due course does not arise where defen- 
dant, admitting the execution of the note, 
offers no evidence either to establish a 
defense to the plaintiff's right of recovery 
or to show that he was not a holder in 
due course. Persson v. McCormick, 412 


P.2d 619, 83 B.L.J. 834. 
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§670. Rights of bona fide holder where 
blank space filled in. 

California (1966) State court’s temporary 
restraining order prohibiting sale by na- 
tional bank under its deed of trust was 
void under the federal statute providing 
that no attachment, injunction or execu- 
tion shall be issued against a national 
bank before final judgment in any action 
in a state court, and the contempt, fine 
and setting aside the bank’s sale fell with 
the order. First Nat. Bank of Oakland v. 
Superior Court, Dist. Ct. of App., 49 Cal. 
Rptr. 358, 83 B.L.J. 553. 


INCOMPLETE INSTRUMENTS 


$672. Rights of party not a holder in due 
course. 

Texas (1965) Under the Negotiable In- 
struments Law one not a holder in due 
course can recover nothing on a note 
filled in for amounts greater than autho- 
rized by the maker. Sanford v. University 
Federal Credit Union, Tex. Civ. App., 392 
S.W.2d 390, 83 B.L.J. 164. 


INDORSEMENTS 


Place of indorsement—Indorsement 
on separate paper. 

California (1966) A separate form of as- 
signment does not serve as an indorse- 
ment on a negotiable instrument and 
therefore does not make the assignor lia- 
ble upon the obligor’s failure to pay. 
Lopez v. Puzina, Dist. Ct. of App., 49 Cal. 
Rptr. 122, 83 B.L.J. 435. 


$680. 


$690. Release of indorser. 
Massachusetts (1966) Indorser’s liability 
on a note, given by the maker under a 
condtional sale, is not discharged by the 
payee’s consent to the maker’s assignment 
for the benefit of creditors and acceptance 
of a final dividend thereunder, where 
payee expressly reserved his rights both 
in the note and in the consent to the as- 
signment. Priggen Steel Buildings v. Par- 
sons, 213 N.E.2d 252, 83 B.L.J. 273. 


INSANE PERSONS 


$710. Negotiable paper of insane per- 
sons. 

Georgia (1965) A second note given to 
payee by the maker, a portion of which 
was applied against the balance due on 
the first note, was not payment of first 
note when second note was void because 
of incompetence of the maker at the time 
second note was given. McEachern v. 
Coastal Plain Production Credit Assn., 
Ga., 144 S.E.2d 516, 83 B.L.J. 178. 


INSURANCE 


$712. Liability on policies in general. 

Alabama (1965) A credit union as chattel 
mortgagee repossessed the security, an 
automobile. The automobile was taken 
back with a bill of sale given by the chat- 
tel mortgagor in full satisfaction of the 
indebtedness. On the same day, while an 
employee of the chattel mortgagee was 
driving the automobile to the chattel 
mortgagee’s place of business, the auto- 
mobile was destroyed in an accident. It 
was held that, since the mortgagee had 
not given the insurance company notice 
of the change in ownership, the mort- 
gagee was not entitled to the insurance 
proceeds. Gordon’s Transports Federal 
Credit Union v. Alabama Farm Mut. Cas. 
Ins. Co., Ala., 178 So.2d 164, 83 B.L.J. 80. 


$714. — Where surety not liable. 

U.S. Court of Appeals, 6th Cir. (1966) De- 
taching or altering a voucher attached to 
a check is not forgery “of, on, or in any 
check” for purposes of a bank’s forgery 
bond. Under Ohio law the dishonest em- 
ployee’s intent in requisitioning checks 
controls the “fictitious payee” issue. Ho- 
bart Manufacturing Co. v. The Fidelity 
& Deposit Co. of Maryland, 360 F.2d 
453, 83 B.L.J. 720. 


Alabama (1966) Losses caused by accept- 
ing as security false but not forged in- 
voices, and forged invoices not addressed 
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or assigned to the assured, are not cov- 
ered by “Lloyd’s Banks’ and Trust Com- 
panies’ Policy.” Tiarks v. First Nat. Bank 
of Mobile, 182 So.2d 366, 83 B.L.J. 336. 


§739.5. Loan insurance. 

Georgia (1966) Where a “chattel mort- 
gage non-filing insurance policy” con- 
tained an exclusion against losses arising 
from loans made to dealers when the 
property is for resale and the evidence 
required a finding that the automobile 
securing the loan was in fact for resale, 
the insurer was not liable under the pol- 
icy, irrespective of lender's good faith 
and its reliance on dealer’s representation 
that the automobile was for his personal 
use. Sun Insurance Office, Ltd. v. First 
Nat. Bank & Trust Co., Ct. of App., 149 
§.E.2d 753, 83 B.L.J. 1075. 


New York (1966) Daniel Malecki and wife 
signed conditional sales contract which 
paid life insurance on death of debtor 
who signed top line. Daniel signed top 
line. He claimed that insurance would 
pay balance due on contract if either he or 
wife died. His wife died. The court held 
that the person covered by the insurance 
was Daniel, not his wife. A payment, 
therefore, was made to the bank upon 
wife's death because she was not the 
person insured. Bank had extended the 
credit on the basis of Daniel’s credit and 
signature. The primary purpose to the 
insurance was to indemnify the bank if 
the person whose credit was the basis 
for the loan died. Malecki v. Manufac- 
turers Traders Trust Co. et al., Sup. Ct., 
Erie County, 273 N.Y.S.2d 616, 83 B.L.J. 
1068. 


INTEREST 


§740. Construction and validity of inter- 
est clause. 

U.S. Court of Appeals, 7th Cir. (1965) The 

space providing for the rate of interest on 

a note was left blank. At some time prior 

to the payee’s action on the note against 

the makers, 6% had been inserted but 
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without the knowledge, consent or au- 
thorization of either maker. The court 
held a note payable with interest without 
specifying the rate carries interest at the 
legal rate prescribed by law. National 
Packing Company, Inc. v. Century Provi- 
sion Co., 354 F.2d 7, 83 B.L.J. 364. 


Florida (1965) A note, dated December 
17, 1962, in the principal amount of $8,400 
provided for interest at 10% per annum. 
Payments were due annually in the 
amount of $1,680 “which includes inter- 
est” and the payment schedule set forth 
on the note began with December 17, 
1963 and ended with December 17, 1967. 
The court affirmed the Chancellor who, 
in an action for a declaratory judgment, 
held that a reasonable construction of the 
note was that the annual installments 
were to continue until the entire principal 
and interest was paid in full and ordered 
that the principal sum be paid in seven 
annual installments of $1,680, including 
interest, and one final installment of $473.- 
86. Policastro v. Rudt, Dist. Ct. of App., 
180 So.2d 472, 83 B.L.J. 365. 


Tennessee (1965) A note payable “.... days 
after date” is to be treated as a demand 
note under a statute providing that an 
instrument is payable on demand “in 
which no time for payment is expressed.” 
In re Myers’ Estate, Ct. of App., 397 S.W. 
2d 831, 83 B.L.J. 461. 

$751. Right to recover interest paid in 
advance. 

New York (1966) The guarantor, called 
upon to pay the loan, was entitled to a 
set-off or credit for the prepaid and un- 
earned interest. The Franklin Nat. Bank 
of Long Island v. Capobianco, Sup. Ct., 
272 N.Y.S.2d 519, 83 B.L.J. 1016. 


$757. Compound interest. 

Florida (1966) A note payable in monthly 
installments of $100, to be applied first 
against interest and then in reduction of 
principal, providing that past due install- 
ments of “the note and deferred interest 


— 


XXVili 


payments shall bear interest at the rate of 
nine (9) per cent per annum until paid” 
and further providing for acceleration, at 
the option of the holder, in event of de- 
fault entitled the payee to that higher 
interest on each late monthly installment 
until payment of that installment but not 
on unmatured principal, in the absence of 
acceleration. Breithart v. Zaucha, Dist. 
Ct. of App., 185 So.2d 496, 83 B.L.J. 739. 


JOINT NOTES 


$761. Joint notes. 


Indiana (1966) Executor of deceased wife 
held liable to her husband by way of con- 
tribution, where they jointly signed note 
and he had paid note, the proceeds of 
which had been used to acquire real es- 
tate titled in them as tenants by entirety, 
notwithstanding that at her death the 
value of the property was in excess of the 
amount owing on note and that husband 
paid the joint note by giving his own 
note. McLochlin v. Miller, App. Ct., 217 
N.E.2d 50, 83 B.L.J. 831. 


$763.1. Power of attorney. 

Illinois (1966) The endorsement by the 
payee and by an accommodation endorser 
of a note authorizing an attorney “to con- 
fess judgment without process” against 
the maker did not give warrant to attor- 
ney to confess judgment against them. 
Lange v. Shapiro, App. Ct., 216 N.E.2d 
294, 83 B.L.J. 1014. 


LABOR LAWS 


$764. Application to banks. 

U.S. Court of Appeals, 8th Cir. (1966) 
CORE endeavored to have bank employ 
four negroes in clerical positions. Bank re- 
plied it had no openings available. CORE 
advised that it planned sit-ins, stand- 
ins and lie-ins at the bank. Bank sought 
injunctive relief. Order was served prior 
to demonstrations. Found guilty by the 
state court for criminal contempt, defen- 
dants brought habeas corpus proceeding 
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challenging the validity of their convic- 
tion. Court affirmed conviction, stating 
that violence and intimidation may be re- 
strained even though threatened or com- 
mitted in connection with a labor dispute. 
Ford v. Boeger, 362 F.2d 999, 83 B.L.J. 
1032. 


LETTERS OF CREDIT 


$766. Letters of credit. 

“Letters of Credit: U.C.C. Article 5 and 
the Uniform Customs and Practice,” ar- 
ticle by Carl W. Funk, explains letters of 
credit in the light of U.C.C. Article 5 and 
the Uniform Customs and Practice for 
Commercial Documentary Credits (1962 
Revision) fixed by the International Cham- 
ber of Commerce Brochure No. 222, both 
of which are largely set forth in the foot- 
notes (Part II). 83 B.L.J. 1. 


Florida (1965) A customer of a bank ar- 
ranged to have the bank issue an irre- 
vocable letter of credit in favor of a for- 
eign beneficiary, and deposited the 
amount of the credit with the bank. On 
an alleged breach of its contract with the 
beneficiary, the customer sought to en- 
join the bank from paying under the cred- 
it. The court held that the deposit was 
to indemnify the bank and did not create 
a debtor-creditor relation, and dissolved 
the injunction. Tueta v. Rodriguez, Fla. 
App., 176 So.2d 550, 83 B.L.J. 42. 


Florida (1965) A bank issuing a letter of 
credit was not liable for making payment 
thereon upon presentation of a copy of an 
airway bill of lading which the airline 
had neglected to take up when, after ac- 
cepting the shipment and issuing the bill 
of lading, it found it had no space for the 
shipment, where the letter of credit called 
for a copy, not an original. The presence 
of the notation “For Sales Agent” on the 
copy had no effect. Cooper's Finer Foods, 
Inc. v. Pan American World Airways, Inc., 
Fla. App., 178 So.2d 62, 83 B.L.J. 46. 


New York (1965) Where a letter of credit 
provided that it would be terminated up- 
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on the issuer's receipt of an affidavit to 
the effect that one or more of the events 
described in a certain contract had oc- 
curred, the bank was justified in refusing 
to make a payment after the receipt of 
such an affidavit even though none of the 
described events had in fact occurred and 
the bank had made no investigation. Fair 
Pavilions, Inc. v. First Nat. City Bank, 
N.Y. App. Div., 246 N.Y.S.2d 255, 83 B. 
L.J. 50. 


$767. — Bank’s refusal to pay. 

New York (1965) Where a letter of credit 
provided that it would be terminated up- 
on the issuer’s receipt of an affidavit to 
the effect that one or more of the events 
described in a certain contract had oc- 
curred, the bank was justified in refusing 
to make a payment after the receipt of 
such an affidavit even though none of the 
described events had in fact occurred and 
the bank had made no investigation. Fair 
Pavilions, Inc. v. First Nat. City Bank, 
N.Y. App. Div., 246 N.Y.S.2d 255, 83 B. 
L.J. 50. 


LIBEL AND SLANDER 


§770. Libel and slander. 

Maryland (1966) A statement in a finance 
company letter to an employer asking him 
to aid in collecting a debt of an employee 
was held “libelous per se” and supported 
substantial punitive damages. Fennell v. 
G.A.C. Finance Corp. of Baltimore No. 3, 
218 A.2d 492, 83 B.L.J. 789. 


LIEN AND SET-OFF 


Bank’s Lien or Right to 
Set-Off Against Depositor 


§771. Lien and set-off in general. 


U.S. Court of Appeals, 9th Cir. (1965) 
Federal tax lien has priority over bank’s 
right of set-off of depositor’s account 
where notice of levy was served on the 
bank before the set-off. United States v. 
Bank of America N.T. & S.A., 345 F.2d 


624, cert. denied 382 U.S. 927, 83 B.L.J. 
490. 


U.S. District Court, Louisiana (1965) A 
bank which maintained a general account 
and a payroll account for the convenience 
of the corporate taxpayer and treated 
both accounts as one for banking pur- 
poses was not liable for its refusal to 
honor an internal revenue tax levy (of 
$814.79) when the payroll account showed 
a credit balance of $814.79 and the gen- 
eral account showed an overdraft of $1,- 
516.94. Even if the accounts were en- 
tirely separate, the bank would not be 
liable since the set-off does not arise by 
exercise of a right but arises by operation 
of law under the provisions of the Louisi- 
ana Civil Code. United States v. National 
Bank of Commerce, La., 246 F.Supp. 597, 
83 B.L.J. 177. 


U.S. District Court, W.D. Louisiana (1966) 
A pledge agreement providing that the 
borrower's accounts with the lending bank 
could be applied against the debt when- 
ever the debt became or was declared 
due creates a “choate” lien which has 
priority over a subsequent federal tax lien 
even though the bank did not apply the 
deposits to the debi until after it had 
received a Notice of Levy upon the prop- 
erty of the taxpayer. United States v. 
Harris, 249 F.Supp. 221, 83 B.L.J. 350. 


U.S. District Court, $.D. New York (1965) 
A participant in a loan under an agree- 
ment with the lender is not a creditor of 
the borrower for the purpose of setting 
off its debt to the borrower in borrower's 
bankruptcy proceedings. In re Yale Ex- 
press System, Inc., 245 F.Supp 790, 83 
B.L.J. 349. 


Illinois (1965) A stockholder of a bank 
may not set off against its indebedness 
to the bank any reduction in the value of 
stock of the bank owned by it due to al- 
leged mismanagement by the bank’s of- 
ficers and directors. First Finance Co. v. 
Federal Deposit Insurance Corp., App. 
Ct., 208 N.E.2d 679, 83 B.L.J. 315. 
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§794. Joint notes and deposits. 


New Jersey (1966) Where husband, hav- 
ing a tenancy in common account with 
wife, pledged his interest in the account 
as security to the savings and loan asso- 
ciation and delivered the passbook to the 
association, and the wife subsequently 
made deposits in the account, the associa- 
tion could set off only one-half of the 
account against the loan since the wife 
was entitled to one-half of the account. 
Van Pelt v. West Essex Savings & Loan 
Assn., Super. Ct., 91 N.J. Super. 164, 219 
A.2d 527, 83 B.L.J. 831. 


$795. Where deposit garnished. 

Texas (1966) Judgment creditor garnishing 
account has priority over bank’s set-off 
of balance against depositor’s debt to it 
where although an installment of the debt 
was past due the bank had continued to 
accept monthly payments and had not 
actually applied the account balance to 
the debt. Holt’s Sporting Goods Co. v. 
American Nat. Bank of Amarillo, Tex. Civ. 
App., 400 S.W.2d 943, 83 B.L.J. 617. 


$796. Demand or matured note of de- 
positor. 

U.S. District Court, W.D. Louisiana (1966) 
A pledge agreement providing that the 
borrower’s accounts with the leuding bank 
could be applied against the debt when- 
ever the debt became or was declared due 
creates a “choate” lien which has priority 
over a subsequent federal tax lien even 
though the bank did not apply the de- 
posits to the debt until after it had re- 
ceived a Notice of Levy upon the prop- 
erty of the taxpayer. United States v. 
Harris, 249 F.Supp. 221, 83 B.L.J. 350. 


General Liens 


$821.2. Liens in general. 

U.S. District Court, D. Colorado (1966) A 
mechanic’s lien for reasonable and neces- 
sary repairs authorized by the buyer of a 
truck under a conditional sale contract 
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has priority over the assignee of the sales 
contract although the latter’s interest was 
fully perfected, on the theory that the re- 
pairs benefitted the assignee who there- 
fore is deemed to have authorized them 
or to have authorized the buyer to con- 
tract for them. First Security Bank of 
Idaho, N.A. v. Crouse, 252 F.Supp. 230, 
83 B.L.J. 508. 


Texas (1965) A bank’s lien (assigned to it 
by a contractor) has no priority over sub- 
sequent perfected materialman’s and me- 
chanic’s liens under Texas law. Lubbock 
Nat. Bank v. Hinkle, Tex. Civ. App., 397 
S.W.2d 285, 83 B.L.J. 356. 


$821.5. Tax liens. 

U.S. District Court, Louisiana (1965) A 
bank which maintained a general account 
and a payroll account for the convenience 
of the corporate taxpayer and treated 
both accounts as one for banking pur- 
poses was not liable for its refusal to 
honor an internal revenue tax levy (of 
$814.79) when the payroll account showed 
a credit balance of $814.79 and the gen- 
eral account showed an overdraft of $1,- 
516.94. Even if the accounts were entirely 
separate, the bank would not be liable 
since the set-off does not arise by exercise 
of a right but arises by operation of law 
under the provisions of the Louisiana 
United States v. National 
Bank of Commerce, 246 F.Supp. 597, 83 
B.L.J. 177. 


LOAN AND DISCOUNT 


$825. False credit statement. 

U.S. District Court, New York (1965) Un- 
der a receivables financing plan, the bor- 
rower warranted that the assigned re- 
ceivables would be valid obligations in 
the amounts specified and arising from 
bona fide sales of merchandise which had 
been shipped prior to the execution and 
delivery of the assignment of the receiv- 
ables. The borrower then delivered its 
promissory note to the bank assigning the 
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receivables which appeared on a “sched- 
ule of accounts receivable” attached to 
the note. It was held that the schedules 
were statements in writing respecting his 
financial condition which would preclude 
a discharge in bankruptcy if credit had 
been obtained thereby and the statements 
were materially false. In re Bernfield, 247 
F Supp 89, 83 B.L.J. 364. 


Louisiana (1966) Where, prior to the bor- 
rower’s execution of document on which 
he listed debts, the lender had discovered 
that the borrower had given false informa- 
tion as to his debts, the lender could not 
have reasonably relied upon the financial 
statement in such a manner to void the 
discharge in bankruptcy of the borrower's 
liability on his note. Midland Discount 
Co. v. Robichaux, Ct. of App., 184 So.2d 
93, 83 B.L.J. 736. 


New Jersey (1966) A jury acquitted a cor- 
porate president of conspiracy to obtain 
loans from two banks totaling $130,520 
through false corporate statements. Its 
finding that such loans were made on the 
basis of bona fide purchase orders in- 
stead of false and fictitious accounts re- 
ceivable barred further prosecution. State 
of New Jersey v. Cormier, 218 A.2d 138, 
83 B.L.J. 924. 


New York (1966) A state court has juris- 
diction of an action by a lending bank for 
fraud in obtaining a loan after the bor- 
rower’s failure to list other debts, even 
though the borrower was thereafter dis- 
charged as bankrupt after listing those 
debts as well as the debt to the plaintiff 
and the plaintiff had not opposed the dis- 
charge. First Nat. City Bank v. Haymes, 
Civil Ct., 268 N.Y.S.2d 820, 83 B.L.J. 625. 


Ohio (1966) In an action to recover money 
lent in reliance upon a materially false 
written statement relating to the financial 
condition of the borrower, the degree of 
evidence in proving fraud pursuant to the 
Bankruptcy Act disallowing discharge of 
debt in case of fraud is by preponderance 
of the evidence. Household Finance 


Corp. v. Altenberg, 214 N.E.2d 667, 83 
B.L.J. 460. 


Utah (1966) Evidence was sufficient to 
find that maker’s failure to list debts 
owed to mail order store, finance com- 
pany and credit union on written financial 
statements furnished at time maker 
sought additional loan was with intent to 
defraud creditor so that it was not dis- 
charged in bankruptcy. H. A. Company of 
Provo v. Campbell, 413 P.2d 595, 83 B. 
L.J. 740. 


MAKER 


$832. Liability of maker — Joint makers. 
U.S. Court of Appeals, 10th Cir. (1966) 
Co-defendants who did not sign a note 
but allegedly received the benefit of the 
proceeds were granted a new trial to de- 
termine whether the $20,000 was paid by 
the plaintiff to purchase an interest in an 
oil and gas lease or was a loan secured by 
a mortgage of that interest. Britton v. 
Mitchell, 361 F.2d 922, 83 B.L.J. 925. 


MATURITY 


$841. Construction of note with reference 
to time of maturity—Where no time 
of payment specified. 
Texas (1966) Since a note having no stated 
maturity date, but providing interest 
“from 5-27-59 to 4-27-70 until paid,” is 
subject to construction that it was a time 
note, summary judgment that it was a 
demand note is precluded. Baker v. Pro- 
tho, Ct. of Civ. App., 405 $.W.2d 439, 83 
B.L.J. 1017. 


$842. — Note payable “on or before.” 

Rhode Island (1965) The maturity of a 
note payable “within ten (10) years after 
date” was not ambiguous and, therefore, 
the payee could not demand payment 
prior to ten years or introduce any prior 
or contemporaneous oral agreements of 
the parties relating to its due date. Ferri 
v. Sylvia, 214 A.2d 470, 83 B.L.J. 83. 
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Series of notes due on default as 
to one. 

Florida (1966) A note payable in monthly 
installments of $100, to be applied first 
against interest and then in reduction of 
principal, providing that past due install- 
ments of “the note and deferred interest 
payments shall bear interest at the rate 
of nine (9) per cent per annum until paid” 
and further providing for acceleration, at 
the option of the holder, in event of de- 
fault entitled the payee to that higher in- 
terest on each late monthly installment 
until payment of that installment but not 
on unmatured principal, in the absence of 
acceleration. Breithart v. Zaucha, Dist. 
Ct. of App., 185 So.2d 496, 83 B.L.J. 739. 


§851. 


MONOPOLIES 


$860.1. Antitrust. 

“Banks and Antitrust” article by Miles G. 
Seeley discusses recent antitrust cases 
against banks as well as the 1960 Bank 
Merger Act and its 1966 Amendment. 83 
B.L.J. 1035. 


MORRIS PLAN BANK 


$861.5. Morris Plan Bank. 

New Hampshire (1965) Based upon the 
powers granted to it by a special act of 
the legislature, its methods of operations 
and the manner of its treatment and su- 
pervision by the state bank commissioner, 
a Morris Plan Bank was held to be a 
“state bank” within the terms of the stat- 
ute relating to the conversion of state 
banks into national banks (and under 
which it sought conversion). Attorney 
General ex. rel. The Amoskeag Nat. Bank 
v. Manchester Morris Plan Bank, 213 A.2d 
521, 83 B.L.J. 180. 


MORTGAGES 
Chattel Mortgages 
$862. Chattel mortgages generally. 
Oklahoma (1965) A mortgagee repossess- 


ing personal property subject to the mort- 
gage pursuant to a void judgment and 
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with the help of a constable purporting 
to act under that judgment may be held 
liable for actual and “exemplary” dam- 
ages for conversion. Beneficial Finance 
Co. v. Wiener, 405 P.2d 691, 83 B.L.J. 
144. 


$865. Necessity for filing. 

Delaware (1966) Purchaser (and his sub- 
sequent vendee) of automobile from auto 
dealer’s officer took free of any security 
interest arising under trust receipt or 
chattel mortgage which, although re- 
corded, was not properly recorded in the 
motor vehicle lien register or noted on 
the certificate of title as required by the 
statute relating to liens of the trust re- 
ceipt or mortgage. Universal C.I.T. Cred- 
it Corp. v. Williams, Sup. Ct., 221 A.2d 
602, 83 B.L.J. 1015. 


$867. Waiver of mortgagee’s rights. 
U.S. District Court, E.D. Arkansas (1964) 
A bank loses its lien as mortgagee of an 
airplane, even though the mortgage is 
recorded under the Federal Aviation Act, 
when the mortgage prohibits sale of the 
airplane without the mortgagee’s written 
consent but the bank inpliedly waived 
this provision by allowing the mortgagor 
to sell the airplane and settle with the 
bank thereafter. Texas Nat. Bank of Hous- 
ton v. Aufderheide, 235 F.Supp. 599, 83 
B.L.J. 134. 


$874. Validity of chattel mortgage. 
U.S. Court of Appeals, 8th Cir. (1965) The 
fact that the capital stock of a Minnesota 
corporation had not been paid for did 
not deprive it of status of a de jure cor- 
poration which could enter into loan 
agreement and in connection therewith 
execute a chattel mortgage valid against 
its trustee in bankruptcy. Tarutis v. 
United States of America (Small Business 
Administration, Agency), 354 F.2d 546, 
83 B.L.J. 457. 


U.S. District Court, S.D. New York (1966) 
A seller of goods who thereafter but be- 
fore payment agreed to waive his right 


—— 
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to reclaim the goods in exchange for a 
security interest in the form of a chattel 
mortgage was denied the right later to 
reclaim the goods in a Chapter X pro- 
ceeding, on the ground that a chattel 
mortgage, as opposed to a conditional 
sale, gave the seller a lien on the equip- 
ment as security but did not pass title. 
In re Yale Express System, Inc., 250 F. 
Supp. 249, 83 B.L.J. 618. 


$880.1. Mortgage of vessel. 

U.S. District Court, D. Florida (1965) The 
bank’s preferred ship mortgage, securing 
a note which had been accelerated by the 
bank, constituted a first lien on the vessel 
as against a yacht broker’s liens for work, 
labor and materials furnished the vessel. 
Florida Yacht Brokers, Inc. v. Yacht Huck- 
ster, 249 F.Supp. 371, 83 B.L.J. 736. 


$881. Mortgage by insolvent. 

Louisiana (1965) The plaintiff bank’s mort- 
gage was held subordinate to a bank’s 
subsequent judgment against the mort- 
gagors where the mortgagors were insol- 
vent at time of executing the mortgage, 
the mortgagee bank had knowledge of 
the insolvency, and the mortgage was un- 
related to the obligations of the mort- 
gagors who received nothing therefor. 
The Sterling Bank v. Terzia Lumber & 
Hardware, Inc., 180 So.2d 16, 83 B.L.J. 
179. 


$844. Sale of mortgaged property. 

U.S. Court of Appeals, 10th Cir. (1966) A 
mortgagee of an airplane waives his lien 
by permitting the mortgagor to offer and 
sell the plane in the ordinary course of 
business to a good faith purchaser. State 
Securities Co. v. Aviation Enterprises, Inc., 
355 F.2d 225, 83 B.L.J. 520. 

U.S. District Court, Pennsylvania (1965) 
In a bankrupt’s action against the cred- 
itor bank for breach of oral contract not 
to seize the collateral (equipment and 
life insurance policies) securing a loan, 
the court held that the bankrupt was with- 
out standing to complain since he had no 
rights in the collateral as the rights had 


vested in the trustee in bankruptcy. Pat- 
ton v. Fidelity-Philadelphia Trust Co., 
246 F.Supp. 1015, 83 B.L.J. 365. 


District of Columbia (1966) Under Mary- 
land law a repossessing chattel mortgagee 
does not lose its rights under the unpaid 
note because of its failure to sell the 
chattel at public auction where the mort- 
gagor has not requested such auction. 
Smith v. First Nat. Bank of Southern 
Maryland, Ct. of App., 220 A.2d 333, 83 
B.LJ. 918. 


Illinois (1965) Where a chattel mortgagor 
returned the mortgaged property to the 
seller for a credit and such return was 
made without the consent of the chattel 
mortgagee, the chattel mortgagor was de- 
nied a discharge in bankruptcy on the 
ground that his action was a “willful and 
malicious injury to property.” First Nat. 
Bank v. Padjen, 210 N.E.2d 333, 83 B.L.J. 
81. 


New York (1966) Where obligation of con- 
ditional buyer of chattel under condition- 
al sales contract was discharged because 
purchaser of that contract and note is- 
sued thereunder gave the conditional 
buyer defective and insufficient notice 
under the statute as to resale of chattel 
after its repossession from defaulting buy- 
er, the consideration to support the con- 
ditional buyer's liability on the underlying 
note also fell and the buyer's liability 
and that of the co-makers’ was discharged. 
Manufacturers Hanover Trust Co. v. 
Goldstein, App. Div., 270 N.Y.S.2d 261, 
83 B.L.J. 833. 


NATIONAL BANKS 


$900. State control of national banks. 

U.S. District Court, M.D. Georgia (1965) 
If state law would prevent a state bank 
from opening a branch a national bank is 
also prevented from doing so. A “drive- 
in-facility” 290 feet from the main office, 
separated from it by 10 buildings and an 
alley, with no physical connection be- 
tween the two and with an independent 


_ 
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economic effect, is a prohibited “branch” 
and not a permitted “expansion of an ex- 
isting facility.” Jackson v. First Nat. Bank 
of Valdosta, 246 F.Supp. 134, 83 B.L.J. 
118. 


U.S. District Court, N.D. Indiana (1965) 
If state law would prohibit the location 
of a branch bank within a certain dis- 
tance of another bank, federal law makes 
the same limitation as to location appli- 
cable to national banks. Hoosier State 
Bank of Indiana v. Saxon, 248 F.Supp. 
233, 83 B.L.J. 215. 

$911. Powers of national banks generally 
— Establishing branches. 


U.S. District Court, M.D. Georgia (1965) 
If state law would prevent a state bank 
from opening a branch a national bank is 
also prevented from doing so. A “drive- 
in-facility” 290 feet from the main office, 
separated from it by 10 buildings and an 
alley, with no physical connection be- 
tween the two and with an independent 
economic effect, is a prohibited “branch” 
and not a permitted “expansion of an ex- 
isting facility.” Jackson v. First Nat. Bank 
of Valdosta, 246 F.Supp. 134, 83 B.L.J. 
118. 


U.S. District Court, N.D. Indiana (1965) 
If state law would prohibit the location of 
a branch bank within a certain distance 
of another bank, federal law makes the 
same limitation as to location applicable 
to national banks. Hoosier State Bank of 
Indiana v. Saxon, 248 F.Supp. 233, 83 
B.L.J. 215. 


$916. National bank not liable as guar- 
antor — Transfer of commercial pa- 
per. 
Florida (1966) A national bank’s agree- 
ment to buy a note from the payee in full 
without recourse in exchange for a new 
note with a different co-maker is an ultra 
vires and unenforceable guarantee of the 
obligation of another. Ferguson v. Five 
Points Nat. Bank of Miami, Dist. Ct. of 
App., 187 So.2d 45, 83 B.L.J. 710. 
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$927. Action against national bank. 
New Jersey (1965) 12 U.S.C.A. § 94 limits 
venue of suits against national banks un- 
less the action is “local” or the statute 
has been waived. A suit to rescind an in- 
surance policy is not local or quasi in rem. 
The making of loans on commodities lo- 
cated in a state, the acceptance of ware- 
house receipts on those commodities as 
security, and the occurrence of the loss 
in that state, do not establish a waiver of 
objections to venue in that state. A state 
bank with the same contracts was held 
subject to service of process in that state. 
Insurance Co. of North America v. Allied 
Crude Vegetable Oil Refining Corp., 89 
N.J. Super. 518, 215 A.2d 579, 83 B.L.J. 
403. 


New York (1966) A national bank with its 
principal office in Nassau County but with 
a number of offices in Suffolk County 
where it conducts general business, is 
“located” in Suffolk County within mean- 
ing of venue statute (12 U.S.C. § 94) and 
may there be sued. Gregor J. Schaefer 
Sons Inc. v. Watson, 267 N.Y.S.2d 252, 83 
B.L.J. 459. 


New York (1966) Although venue require- 
ments of federal statute do not apply to 
actions against national banks that are 
local in nature and although the bank 
may waive its venue privilege by the na- 
ture of its activities in the county in which 
venue is sought to be placed, where the 
record on appeal and the appendix did 
not contain sufficient information to make 
a ruling, the order denying the bank's 
motion to change the venue from Suffolk 
(when it had 15 branches) to Nassau 
County was reversed. Gregor J. Schaefer 
Sons, Inc. v. Watson, Sup. Ct., 272 N.Y.S. 
2d 790, 83 B.L.J. 1014. 


New York (1966) In the absence of an 
express consent to be sued in a foreign 
state, a national bank did not waive the 
federal venue privilege (12 U.S.C. § 94) 
by doing business in the foreign state and 
could not be sued therein. Stephen-Lee- 
dom Carpet Company, Inc. v. Republic 
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Nat. Bank of Dallas, App. Div., 268 N.Y. 
§.2d 377, 83 B.L.J. 833. 


$928. Action against national bank — Ac- 
tion in foreign state. 


New Jersey (1965) 12 U.S.C.A. § 94 limits 
venue of suits against national banks un- 
less the action is “local” or the statute has 
been waived. A suit to rescind an insur- 
ance policy is not local or quasi in rem. 
The making of loans on commodities lo- 
cated in a state, the acceptance of ware- 
house receipts on those commodities as 
security, and the occurrence of the loss 
in that state, do not establish a waiver of 
objections to venue in that state. A state 
bank with the same contacts was held 
subject to service of process in that state. 
Insurance Co. of North America v. Allied 
Crude Vegetable Oil Refining Corp., 89 
N.J. Super. 518, 215 A.2d 579, 83 B.L.J. 
403. 


NEGLIGENCE 


$930. Liability for negligence. 


U.S. Court of Appeals, 7th Cir. (1966) 
Bank held liable to corporation for cash- 
ing within a few weeks checks exceeding 
$46,000 payable to it for its president and 
sole owner, when it failed to inquire into 
his “credit and business background” and 
to investigate an unusual volume of credit 
inquiries and other suspicious circum- 
stances, while no sufficient authorizing 
resolution had been filed by the corpora- 
tion. Maley v. East Side Bank of Chicago, 
361 F.2d 393, 83 B.L.J. 790. 


New York (1965) A drawer of checks has a 
cause of action for negligence against the 
bank in which a large number of checks 
for large amounts were deposited with 
forged endorsements where in violation 
of a banking custom the bank made no 
inquiry although the checks each bore 
more than one endorsement. The Char- 
tered Bank v. American Trust Co., N.Y. 
Sup. Ct., 263 N.Y.S.2d 53, 83 B.L.J. 45. 


NOTARIES 


$1001. Liability of bank for notary’s act. 
New Jersey (1966) A jury question was 
presented as to whether the purported 
negligence of a notary in acknowledging 
a signature on a document was committed 
within the scope of his employment where 
a bank officer acted as notary for, at the 
request of and as an accommodation to, 
customers of the bank and where the 
bank paid the fees relating to renewal of 
his license. Commercial Union Insurance 
Co. of New York v. Burt Thomas-Aitken 
Construction Co., 91 N.J. Super. 13, 218 
A.2d 892, 83 B.L.J. 924. 


$1012. Persons entitled to notice — Ac- 
commodation indorser. 

New York (1965) A demand note executed 
by a corporation to one of its officers was 
endorsed, as an accommodation, by an- 
other officer. The transferee of the note 
brought action against the accommoda- 
tion indorser (the corporation was then 
insolvent) after accommodation indorser 
had left the corporation. The court dis- 
missed the complaint without prejudice, 
holding that insolvency of the maker and 
the knowledge thereof by the indorser is 
no excuse for failure to present note and 
give notice of dishonor to the indorser. 
Lustbader v. Lustbader, Sup. Ct., 264 N. 
Y.S.2d 307, 83 B.L.J. 459. 


OFFICERS AND EMPLOYEES OF BANKS 


$1077. Liability of bank for acts of offi- 
cers or employees. 
Vermont (1966) Decree requiring bank to 
return stock to assignor on ground of con- 
structive fraud on part of bank was war- 
ranted where bank acquisition of stock as 
security for notes resulted from assignor’s 
misunderstanding and from undue advan- 
tage acquired by bank which took stock 
to salvage uncollectible obligations at as- 
signor’s expense and assignor received 
none of the proceeds and where bank 
acted through its president (and its attor- 
ney) who was confidential advisor and 
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attorney in tax and other matters for the 
assignor. Griffin v. Griffin, 217 A.2d 400, 
83 B.L.J. 645. 
$1079. — Liability for acts of vice-presi- 
dent. 


Tennessee (1965) Even though bank had 
“made good” its vice-president’s misap- 
propriation of the customer's securities, 
charges to her account for payment of fic- 
titious notes, and diversion of her prop- 
erty, it was not an abuse of discretion by 
the Chancellor to require bank to bear 
costs of special master and court costs in- 
curred in due course of the accounting. 
Arrants v. Sweetwater Bank & Trust Co., 
Ct. of App., 404 S$.W.2d 253, 83 B.LJ. 
834. 
$1133. False entries by national bank 
officers. 

U.S. Court of Appeals, 6th Cir. (1966) The 
court in affirming a conviction for making 
false entries with intent to defraud a fed- 
erally insured institution discusses the 
techniques involved in concealing the de- 
ficiencies in the closed account records, 
where they might not have been discov- 
ered had not the bank been merged into 
another bank. United States v. Kirkpat- 
rick, 361 F.2d 866, 83 B.L.J. 914. 


$1134.6. Government regulation. 

“The Affiliation of Commercial Bank and 
Mutual Fund Personnel,” article discusses 
the history, statutes and administrative in- 
terpretation of laws barring officers, di- 
rectors and employees of mutual funds 
from serving simultaneously in similar ca- 
pacities with banks which are members 
of the Federal Reserve System. 83 B.L.J. 
377, 471. 


PAYEE 


Construction of instrument as to 
payee. 

New York (1966) Motions for summary 
judgment will be denied since an issue of 
fact is presented regarding the knowledge 


$1202. 
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and employee status of the person who 
furnished or affixed the payee’s name to 
the check. See N.Y. N.L.L. § 28 and U.C. 
C. 3-405. Phoenix Die Casting Co. v. 
Manufacturers and Traders Trust Co., 
Sup. Ct., 269 N.Y.S.2d 890, 83 B.L.J. 832. 


PAYMENT 


$1208. Payment in general. 

Georgia (1965) A second note given to 
payee by the maker, a portion of which 
was applied against the balance due on 
the first note, was not payment of first 
note when second note was void because 
of incompetence of the maker at the time 
second note was given. McEachern v. 
Coastal Plain Production Credit Assn., 
144 S.E.2d 516, 83 B.L.J. 178. 


$1210. — Liability of drawee. 

New York (1965) Bank in paying partner- 
ship checks on signature of one partner 
when agreement with bank required sig- 
natures of both partners was held liable 
and delivery of successive monthly state- 
ments could not constitute an account 
stated since statements were sent to sign- 
ing partner and bank knew that two sig- 
natures were required. Jewett v. Manu- 
facturers Hanover Trust Co., Civil Ct., 
266 N.Y.S.2d 607, 83 B.L.J. 555. 


Texas (1965) In an action by a payee 
against a drawee bank for alleged mis- 
representation in its handling of a check, 
the drawee was held liable for the amount 
of the check which was returned late to 
the collecting bank for “insufficient funds” 
when, in fact, the check had been pre- 
viously paid and that payment had re- 
sulted in an overdraft. The State Nat. 
Bank of El Paso, Texas v. Margaret's, 
393 S.W.2d 644, 83 B.L.J. 83. 


$1223. Payment of checks. 

U.S. Court of Appeals, 9th Cir. (1965) A 
bank which makes payment on checks 
drawn by a depositor is liable for the 
amount thereof by the trustee in bank- 
ruptcy of the depositor where the bank- 
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ruptcy petition had been filed before the 
checks were presented, even though the 
bank had no notice of the bankruptcy. 
Bank of Marin v. England, 352 F.2d 186, 
83 B.L.J. 222. 


§1249. Bank’s liability for refusing de- 
positor’s checks — Bank’s right to 
apply deposit to depositor’s note. 

New York (1965) Restraining notice served 

on bank specifying that an account car- 

ried in a name other than that of the 
individual judgment debtor was a debt 
owing to the judgment debtor or property 
in which he had an interest was effective 
against the bank which had paid checks 
signed by judgment debtor drawn against 
the specified corporate account. The bank 
by payment in disregard of the restraining 
notice, risks liability for damages and con- 
tempt if the judgment creditor can estab- 
lish that the debt was owed to the 
judgment debtor or that he had an in- 
terest in such property. The obligation 
of the bank under the restraining notice 
supersedes its obligations promptly to 
honor checks drawn. Sumitomo Shoji New 
York, Inc. v. Chemical Bank New York 
Trust Co., 263 N.Y.S.2d 354, 83 B.L.J. 180. 


$1264. Check “in full” of disputed claim. 
Illinois (1966) Where retailer, who was in 
failing condition, sent letter and consent 
form to all creditors and offered 40% 
dividend in lieu of availing himself of 
bankruptcy and sent a check to whole- 
saler which carried notation to the effect 
that its negotiation was conditioned upon 
acceptance of terms of letter, there was an 
accord and satisfaction when wholesaler 
which knew of retailer’s financial condi- 
tion and which, without signing consent, 
struck notation from check, negotiated it 
and applied the proceeds to its benefit. 
Penn Provision Co. v. Westerfield, App. 
Ct., 216 N.E.2d 479, 83 B.L.J. 830. 


PLEADING 


$1268. Answer and bill of particulars. 
Georgia (1966) Where the defendant in 


his answer in an action on the notes al- 
leged that when the notes were past due 
he went to a vice-president of the bank 
and informed him that he was contem- 
plating bankruptcy, that the vice-presi- 
dent told him that if he would not go into 
bankruptcy and could settle with his other 
creditors on a 10% or less basis the bank 
would settle with him for less than the 
face of the notes, that he accepted the 
offer and negotiated such a settlement 
with his creditors, and sought to present 
a check in that lesser amount to the bank 
which was refused by its president who 
demanded full payment, the answer raised 
the fact issue whether there had been a 
new agreement founded on new consid- 
eration giving rise to an accord and satis- 
faction and that issue precluded summary 
judgment for the plaintiff. Powers v. 
American Nat. Bank, Ct. of App., 147 
S.E.2d 791, 83 B.L.J. 642. 


PLEDGE AND COLLATERAL 


$1280. Application of collateral. 
Georgia (1966) In an action on promissory 
notes, it was held that creditor may, after 
judgment, levy on whatever property of 
the debtor he chooses, whether or not it 
has been pledged as security for the par- 
ticular debt. The creditor may bring suit 
without first foreclosing on the property 
securing the notes. Gentry v. Hibbler- 
Barnes Co., Ct. of App., 147 S.E.2d 31, 
83 B.L.J. 458. 


RENEWAL AND EXTENSION 


$1347. Renewal and extension. 
Mississippi (1965) The note sued on was 
the last of a number of renewals of the 
original note. The maker was held to 
have waived any defense by his execution 
of renewal notes. Eubanks v. W. H. 
Hodges & Co., 180 So.2d 922, 83 B.L.J. 
273. 

Texas (1966) Accommodation makers of 
a promissory note which was reserved and 
extended by a new note (for a larger 
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amount) not signed by them, part of the 
consideration for which was the renewal 
of the first note, remain liable where the 
first note authorized the holder to grant 
an extension. Smith v. First Pasadena 
State Bank, Tex. Civ. App., 401 S.W.2d 
123, 83 B.L.J. 727. 


SALES 


$1357.5. Conditional sales contracts. 
Nebraska (1966) Recordation of the con- 
ditional sale contract under statute con- 
templating a filing in the county in which 
the property was originally located was 
held to be notice throughout the state. 
The seller’s rights were found to be su- 
perior to a judgment creditor of the pur- 
chaser despite purchaser's removal of the 
equipment without notice to or permission 
from the seller. Drycleaners Acceptance 
Corp. v. Thurston, 140 N.W.2d 657, 83 
B.L.J. 555. 


SAVINGS AND LOAN ASSOCIATIONS 


$1358.2. 
Arkansas (1965) Requirement of public 
need for new savings and loan association 
is met by applicant for charter where it is 
shown that city of location has 7,000 pop- 
ulation, county has 21,000 population, city 
has one of the four port authorities in the 
state, growth prospects of area are good 
and there is no other savings and loan as- 
sociation in the city. Izard v. Arkansas 
Savings & Loan Assn. Board, 393 S.W.2d 
245, 83 B.L.J. 81. 


In general. 


SAVINGS BANKS 


Savings bank held liable for de- 
posit paid to party not entitled — 
Effect of by-laws and rules. 

Iowa (1966) A tenant of a joint savings ac- 
count may rely on the rules of the bank 
as its contract with him and the bank may 
not charge or transfer the account on re- 
quest of the other tenant without the re- 
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quired presentation of the passbook unless 
he assents thereto. Keokuk Savings & 
Trust Co. v. Desvaux, 143 N.W.2d 296, 
83 B.L.J. 821. 


SIGNATURE 


$1370. 
“Necessity for Signature on a Check to Be 
in Same Form as Signature on Specimen 
Signature Card,” article by William O. 
Morris, discusses the rights of the bank 
and of the drawer of a check signed in a 
form different from that appearing on the 
signature card held by the bank. 83 B. 
LJ. 112. 


Form of signature. 


SIGNATURES OBTAINED BY FRAUD 


$1377. Liability of maker whose signa- 


ture is obtained by fraud. 
Florida (1966) Mortgagors who were un- 
able to read or write and whose signa- 
tures on the note and mortgage were 
accomplished by guiding their hands by 
mortgagee’s employee failed to carry bur- 
den of proving that signatures were se- 
sured by fraud, misrepresentation or 
undue influence, where their contention 
that they did not know what they were 
signing was rebutted by evidence of their 
payments on and under the terms of the 
instruments from October, 1959, until 
some time in 1962. Ross v. Richter, Dist. 
Ct. of App., 187 So.2d 653, 83 B.L.J. 830. 


STATUTE OF LIMITATIONS 


$1386. Action on note. 

Maryland (1965) The maker of a note 
failed to make payment of an installment 
whereupon the collateral securing the 
note was sold in foreclosure proceedings 
in May, 1959. The proceeds from the 
sale were credited to the note in May, 
1960. The payee filed suit in October, 
1962, to collect the balance due. It was 
held that the balance on the note became 
due and payable when the payee elected 
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to take advantage of the acceleration 
provision. Thus a suit brought more than 
three years after May, 1959, was barred 
by the three-year statute of limitations. 
Santini v. Fritkin, 214 A.2d 578, 83 B.L.J. 
366. 


$1407. Waiver of statute. 

Illinois (1966) The maker by delivery of 
shares of stock as security for loans to 
holder of note, otherwise barred by stat- 
ute of limitations, was held to have ac- 
knowledged the debt and waived the 
defense of the statute of limitations, al 
though the shares were registered in his 
wife’s name and unendorsed. In re Es- 
tate of Jorgensen, App. Ct., 217 N.E.2d 
290, 83 B.L.J. 1075. 


STOCK AND STOCKHOLDERS 


$1419. Transfer and sale of stock. 


“Fiduciary Transfers of National Bank 
Stock,” article by Berto Rogers, discusses 
the practice and procedure of transfers of 
national bank stock under various stat- 
utes. 83 B.L.J. 866. 


§1430. Right of stockholder to inspect 
books generally. 


North Carolina (1965) A shareholder for a 
proper purpose, such as to determine the 
value of his stock, may examine the 
books and records of a closely held bank. 
Cooke v. Outland, 144 S.E.2d 835, 83 
B.L.J. 420. 


STOPPING PAYMENT 


§1474. Liability of bank paying stopped 
check. 

Texas (1965) A clause in a stop payment 
order releasing the drawee for negligent 
payment of the check was ineffective for 
want of consideration, since the drawee 
was obligated by statute to honor the stop 
payment order. Central Nat. Bank of 
Houston v. Martin, Tex. Civ. App., 396 
S.W.2d 218, 83 B.L.J. 262. 


SUBORDINATION AGREEMENTS 


§1476.5. Subordination agreements. 


“Rights of Senior Creditor to Collateral 
Given by Guarantor to Subordinating 
Creditors,” article by Saul Hahn, dis- 
cusses whether and under what theories 
the senior creditor has equitable rights 
to security obtained from a guarantor of 
the debtor's debts by a junior creditor 
where the debtor has been adjudicated a 
bankrupt. 83 B.L.J. 95. 


TAXATION 


§1528.5. Deduction — Tax deductions of 
interest paid. 

U.S. Court of Appeals, 2d Cir. (1966) Tillie 
Goldstein won the Irish Sweepstakes in 
the amount of $140,218. She attempted 
to lower her income taxes by prepaying 
$81,396 in interest to two bank on loans 
totaling $945,000 which she borrowed to 
buy $1,000,000 of face amount U.S. Treas- 
ury notes. She claimed this sum as a Sec- 
tion 163(a) deduction. The Tax Court did 
not allow the deduction, claiming the 
loan arrangements to be shams and creat- 
ing no genuine indebtedness. The Court 
of Appeals affirmed, reaffirming the Tax 
Court’s reasoning. The court added that 
the purpose of the borrowings was not to 
get an economic gain or to impose her 
beneficial interest; but it was “solely to 
obtain an interest deduction as an offset 
to her sweepstake winnings.” Goldstein 
v. Commissioner of Internal Revenue, 364 
F.2d 734, 83 B.L.J. 1055. 


TRAVELER’S CHECKS 


§1559. Traveler's checks. 


U.S. Court of Appeals, 9th Cir. (1966) An 
issuer of drafts had a contract with a store 
by which the store was to sell them and 
to hold the face value and half the fees 
separate and in trust for the issuer. The 
store when bankrupt held X dollars in a 
separate account and Y dollars com- 
mingled with its other assets. The court 
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held that under California law the issuer 
could recover X dollars as a valid trust, 
but Y dollars only if it could trace the 
sources of the commingled funds, holding 
invalid as a disguised priority a state stat- 
ute impressing a trust in favor of the 
issuer on all the store’s funds. Elliott v. 
Bumb, 356 F.2d 749, 83 B.L.J. 711. 


Georgia (1965) Plaintiff supplied blank 
drafts to stores to issue them to customers 
for the face amount plus set fees. All fees 
were to be remitted to plaintiff, which 
would then return 40% of the fees to the 
store. Defendant reported X dollars due 
plaintiff for which it sent a check. Later 
defendant reported Y dollars due and the 
theft of all the funds, and stopped the 
check. Plaintiff recovered X dollars be- 
cause defendant had substituted the 
check for the cash and had treated the 
cash as its own, and plaintiff by endors- 
ing the check had ratified this. Plaintiff 
could not recover Y dollars because under 
the contract defendant was a bailee and 
not an insurer. Gilham v. Federal Express 
Money Order, Inc., Ct. of App., 144 S.E. 
2d 557, 83 B.L.J. 259. 


TRUST RECEIPTS 


§1562. Trust receipts. 

Delaware (1966) Purchaser (and his sub- 
sequent vendee) of automobile from auto 
dealer’s officer took free of any security 
interest arising under trust receipt or chat- 
tel mortgage which, although recorded, 
was not properly recorded in the motor 
vehicle lien register or noted on the cer- 
tificate of title as required by the statute 
relating to liens of the trust receipt or 
mortgage. Universal C.I.T. Credit Corp. 
v. Williams, Sup. Ct., 221 A.2d 602, 83 
B.L.J. 1015. 


UNIFORM COMMERCIAL CODE 


§1562.53. Article 3 — Commercial paper. 
District of Columbia (1965) The execution 


and delivery of a note and its “purchase” 
by the plaintiff all took place before the 
effectiveness of the U.C.C. Since the trial 
took place after its effectiveness, the bur- 
den of proof, as a procedural matter, was 
controlled by Section 3-307 of the U.C.C. 
Showing only that it “purchased” the note 
on the date of the endorsement, the hold- 
er did not establish that he was “in all 
respects a holder in due course” as re- 
quired by that section. United Securities 
Corp. v. Bruton, D.C., 213 A.2d 892, 83 
B.L.J. 178. 


New York (1965) A drawer of checks has a 
cause of action for negligence against the 
bank in which a large number of checks 
for large amounts were deposited with 
forged endorsements where in violation of 
a banking custom the bank made no in- 
quiry although the checks each bore more 
than one endorsement. The Chartered 
Bank v. American Trust Co., N.Y. Sup. 
Ct., 263 N.Y.S.2d 53, 83 B.L.J. 45. 


Pennsylvania (1965) The drawer (title 
company) of a check rather than the 
drawee (bank) must bear the loss under 
the Uniform Commercial Code where, al- 
though both were innocent parties, it was 
the drawer that was indirectly duped by 
an imposter in a real estate transaction in 
part by reliance on the representations of 
third parties, and the drawee that later 
paid on a forged indorsement of the in- 
tended payee. Philadelphia Title Insur- 
ance Co. v. Fidelity-Philadelphia Trust 
Co., 212 A.2d 222, 83 B.L.J. 152. 


$1562.54. Article 4 — Bank deposits and 
collections. 

New Jersey (1965) A collecting bank that 
permitted checks to be drawn against an 
account before a check deposited therein 
had been paid was a holder in due course 
of the check to the extent of the checks 
paid, and was not on notice because the 
account was low or overdrawn. Citizens 
Nat. Bank of Englewood v. Fort Lee Sav- 
ings & Loan Assn., 89 N.J. Super. 43, 213 
A.2d 315, 83 B.L.J. 329. 
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New Mexico (1966) Action under Article 
4 § 402 relating to payor bank’s liability 
to its partnership customer for wrongful 
dishonor. Court treated partnership as 
legal entity and found that any damages 
flowing from wrongful dishonor belonged 
solely to partnership and not to partners 
individually. As to claim for damages to 
partnership's credit standing, court re- 
versed and remanded for new trial to de- 
termine whether the firm’s credit was 
damaged as a proximate result of the 
dishonor and the amount of any such 
damages. Loucks v. Albuquerque Nat. 
Bank, Sup. Ct., 418 P.2d 191, 83 B.LJ. 
992. 


Pennsylvania (1966) A carrier which neg- 
ligently loses checks in a collecting bank- 
to-payor bank transfer is liable for neg- 
ligence to the transferor where the trans- 
feror voluntarily credited its depositors 
for the amount of those checks, or cashed 
the checks, except to the extent that the 
loss was due to the transferor’s own neg- 
ligence. Girard Trust Corn Exchange 
Bank v. Brink’s, Inc., 220 A.2d 827, 83 
B.L.J. 907. 


Tennessee (1966) Church checks paid by 
bank on forged signature were mailed 
to financial secretary of church. Secretary 
was the forger. He had been a trusted 
employee of the church for 20 years. 
Court held that knowledge of unfaithful 
employee could not be imputed to church 
and church thereby could not be guilty 
of negligence. Jackson v. First Nat. Bank 
of Memphis, Tenn. Ct. of App., 403 S.W. 
2d 109, 83 B.L.J. 1004. 


$1562.58. Article 8 — Investment securi- 
ties. 

“The Transfer Agent and the Uniform 
Commercial Code” article by Carlos Is- 
raels and Egon Guttman discusses the 
function of the corporate transfer office. 
The authors point out that Article 8 is a 
complete codification and simplification 
of the law of transfer and registration of 
transfer of securities. 83 B.L.J. 941. 


§1562.59 Article 9 — Secured transac- 
tions. 

“Secured Lending under the Uniform 

Commercial Code,” article by Frank R. 

Kennedy, discusses the changes in prior 

law effected by Article 9 of the U.C.C. 

83 B.L.J. 283. 


U.S. Court of Appeals, 3rd Cir. (1966) In 
four trust receipts, debtor acknowledged 
receipt of appliances, ownership of ap- 
pliances in secured party and that appli- 
ances would be returned to secured party 
“on demand.” Debtor also agreed not to 
sell or otherwise dispose of appliances 
until after payment of “Release Amount.” 
Secured party's petition for “reclamation” 
of appliances or proceeds thereof upheld. 
Trust receipts ruled to constitute enforce- 
able security agreements under code and 
secured party could reclaim the collateral. 
In re United Thrift Stores, Inc., 363 F.2d 
11, 83 B.L.J. 974. 


U.S. District Court, N.D. Georgia (1966) 
The Uniform Commercial Code filing pro- 
visions do not apply to, and filing there- 
under does not perfect, security interests 
in property subject to another statute 
which provides for central filing. Maley 
v. National Acceptance Co., 250 F.Supp. 
841, 83 B.L.J. 640. 


U.S. District Court, New Jersey (1965) A 
seller may establish a security interest 
in a buyer’s resale inventory which has a 
priority over the buyer's other creditors 
with security interests in the same inven- 
tory, and over buyer's trustee in a later 
bankruptcy, by filing a financing statement 
and thereafter performing trust receipt 
transactions in accordance with the Uni- 
form Commercial Code, despite a deferred 
payment arrangement with the buyer. In 
re United Thrift Stores, Inc., 242 F.Supp. 
714, 83 B.L.J. 128. 


U.S. District Court, New Jersey (1966) 
Seller cannot reclaim a machine from the 
trustee in bankruptcy where the financing 
statement under the Uniform Commercial 
Code was not filed in the Secretary of 
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State’s office, apparently because of a 
mistaken belief that a 45,000 pound 
“Printer Slotter” was a “fixture” under 
local law. In re Park Corrugated Box 
Corp., 249 F.Supp. 56, 83 B.L.J. 431. 


U.S. District Court, D. New Hampshire 
(1966) Drawings, catalogs, bids, cost es- 
timates, etc., are “general intangibles” 
and tooling, stampings, dies, etc., are 
“goods” for purposes of description in a 
security agreement under the Uniform 
Commercial Code. United States v. An- 
tenna Systems, Inc., 251 F.Supp. 1013, 
83 B.L.J. 501. 


U.S. District Court, §.D. New York (1966) 
A seller of goods who thereafter but be- 
fore payment agreed to waive his right to 
reclaim the goods in exchange for a se- 
curity interest in the form of a chattel 
mortgage was denied the right later to 
reclaim the goods in a Chapter X pro- 
ceeding, on the ground that a chattel 
mortgage, as opposed to a conditional 
sale, gave the seller a lien on the equip- 
ment as security but did not pass title. 
In re Yale Express System, Inc., 250 F. 
Supp. 249, 83 B.L.J. 618. 


U.S. District Court, E.D. Pennsylvania 
(1965) Failure to file all required financing 
statements invalidates the security inter- 
est as against an assignee for the benefit 
of creditors and a subsequent trustee in 
bankruptcy unless all the creditors had 
knowledge of the security interest before 
the execution of the assignment. In re 
Komfo Products Corp., 247 F.Supp. 229, 
83 B.L.J. 232. 


Kentucky (1966) Dealer could not keep 
vehicle which had been repossessed by 
finance company and turned over to deal- 
er and, under Article 9-505 of the U.C.C., 
still make claim against the buyer for un- 
paid balance on sale contract. As a con- 
dition of further recovery against the 
buyer, dealer was required to liquidate 
at a reasonable public sale. Cox Motor 
Co. v. Costle, 402 S.W.2d 429, 83 B.L.J. 
923. 


Massachusetts (1966) Where financing 
statement had been filed so that buyer 
from debtor was on notice of the secured 
party's security interest in bulldozer, the 
buyer's purchase and retention of it con- 
stituted conversion. Prime Business Co. 
v. Drinkwater, 216 N.E.2d 105, 83 B.L.]. 
739. 


Pennsylvania (1966) Where the primary 
purpose of a transaction is the purchase 
of goods and not a loan from the seller’s 
assignee to the buyer, the Pennsylvania 
Usury Statute does not apply. The court 
also held that this result was not changed 
by the Uniform Commercial Code. 
Equipment Finance, Inc. v. Grannas, 
Super. Ct., 218 A.2d 81, 83 B.L.J. 816. 


Pennsylvania (1966) A bank lent money 
to an automobile dealer, secured by dealer 
titles for each automobile. An automo- 
bile was sold for cash plus a bailment 
lease and the dealer sold the lease to a 
discounter. The bank refused to deliver 
the dealer title to the discounter until 
the buyer made a bailment lease in its 
favor and paid it thereunder. Discounter 
sued bank and recovered the buyer's 
payments. The court held that on the 
sale of the automobile the bank’s lien on 
it transferred to the lease, and on its 
sale, to its proceeds, which dealer had 
deposited with the bank. Associates Dis- 
count Corp. v. Old Freeport Bank, 220 
A.2d 621, 83 B.L.J. 886. 


Rhode Island (1966) Money paid by in- 
surer to cover loss under policy held not 
to be “proceeds” under Article 9 § 306. 
When insurer reimbursed insured for loss 
to truck in an accident, payment was not 
a “sale, exchange, collection or other dis- 
position” constituting “proceeds,” and the 
hold of security interest in the truck 
holder of security interest in the truck 
could not trace and recover the payment. 
Universal C.1.T. Credit Corp. v. Pruden- 
tial Investment Corp., Sup. Ct., 222 A.2d 
571, 83 B.L.J. 986. 


Wyoming (1966) Where the two steps 
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(filing the security agreement and noting 
the security interest on the certificate of 
title) necessary to perfect a security inter- 
est in a motor vehicle were accomplished, 
the security interest remained perfected 
for four months after removal of the ve- 
hicle to another county. U.C.C. 9-401, 
alternative (C). Slates v. Commercial 
Credit Corp., 412 P.2d 444, 83 B.L.J. 645. 


USURY 


§1564. What constitutes usury. 


Florida (1966) Although the blank in the 
notes relating to interest was not filled 
and although the rate of interest may 
have emanated from the borrower, where 
the parties understood the rate of interest 
was to be 15% per annum, and the bor- 
rower paid such interest, the loan was 
usurious where the lender knowingly and 
intentionally charged or accepted a rate 
in excess of that permitted under the 
statute. Proof of usury may be shown 
by parol evidence. Ross v. Whitman, 
Dist. Ct. of App., 181 So.2d 701, 83 B.L.J. 
642. 


Michigan (1965) Where buyers were per- 
suaded to sign note, mortgage and other 
papers in ignorance of their true mean- 
ing calling for a substantially greater 
sum than agreed contract price, the as- 
signee of the note had notice of the dis- 
parity and is not a holder in due course. 
The defense of usury is good. It applies 
also in this instance, rather than the time 
sale doctrine, since there was nothing in- 
dicating to the buyers that they were 
paying a higher price for time sale in- 
stead of procuring a credit. Matthews v. 
Aluminum Acceptance Corp., 137 N.W. 
2d 281, 83 B.L.J. 82. 


§1565. — Transactions held not usurious. 
California (1965) Where legislative reg- 
ulation of maximum rates which may be 
charged by industrial loan company does 
not apply to loans over $10,000, and 
where state constitution exempts from 


constitutional usury ceilings loans by in- 
dustrial loan companies, loans by such 
lenders over $10,000 are exempt from rate 
ceilings and may be made at any rate. 
Peoples Finance & Thrift Co. v. Mike- 
Ron Corp., 46 Cal. Rptr. 497, 83 B.L.J. 
81. 


Florida (1966) Where retail installment 
seller assigned installment contract to fi- 
nance company which paid 60% of the 
face value of each contract assigned and 
in return received 60% of all payments 
collected by seller, the transaction was 
held a sale and not a loan, despite the 
fact that the seller guaranteed payments. 
B & D, Inc. of Miami v. E-Z Acceptance 
Corp., Dist. Ct. of App., 186 So0.2d 29, 83 
B.L.J. 829. 


Pennsylvania (1966) Where the primary 
purpose of a transaction is the purchase 
of goods and not a loan from the seller's 
assignee to the buyer, the Pennsylvania 
Usury Statute does not apply. The court 
also held that this result was not changed 
by the Uniform Commercial Code. 
Equipment Finance, Inc. v. Grannas, Su- 
per. Ct., 218 A.2d 81, 83 B.L.J. 816. 


Rhode Island (1966) Where purchaser, 
owing seller for a considerable period of 
time for purchased merchandise, ultimate- 
ly executed a note therefor payable over 
three years, the note retained the char- 
acter of the business transaction as dis- 
tinguished from a loan within the 
meaning of the usury statute. Lancia v. 
Grossman’s of Rhode Island, Inc., 216 A. 
2d 517, 83 B.L.J. 556. 


§1569. — Commission, bonus, expenses, 
etc. 

Pennsylvania (1966) Where the primary 
purpose of a transaction is the purchase 
of goods and not a loan from the seller's 
assignee to the buyer, the Pennsylvania 
Usury Statute does not apply. The court 
also held that this result was not changed 
by the Uniform Commercial Code. 
Equipment Finance, Inc. v. Grannas, 
Super. Ct., 218 A.2d 81, 83 B.L.J. 816. 
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§1582. Right of corporation to plead 
usury. 

Pennsylvania (1966) Where an individual 
co-signer of a corporate note was found 
to be a guarantor or an accommodation 
party, she was precluded from asserting 
the defense of usury and recovering the 
alleged usurious interest paid by her to 
the lender since the corporate borrower 
could not, under the statute, plead usury 
as a defense or as a “sword” to recover 
money paid and alleged to be usurious. 
Raby v. Commercial Banking Corp., 
Super. Ct., 220 A.2d 659, 83 B.i..J. 925. 


$1589. Conflict of laws. 

Arkansas (1965) Where a retail install- 
ment sales contract was executed in Ar- 
kansas and made payable in Arkansas 
and it was not specified that the law of 
any other state would govern, Arkansas 
usury law applied even though the con- 
tract was acquired by a Tennessee bank. 
Lyles v. Union Planters Nat. Bank, 393 
S.W.2d 868, 83 B.L.J. 80. 


New York (1966) Where New York res- 
idents had negotiated for a loan, executed 
a mortgage (on New York realty), taken 
the proceeds and made payments all in 
Massachusetts, the court should apply 
Massachusetts law to determine whether 
the transaction was usurious. Pioneer 
Credit Corp. v. Catalano, Columbia 
County Ct., 273 N.Y.S.2d 310, 83 B.L.J. 
890. 


WAREHOUSE RECEIPTS 


§1592. Validity. 

U.S. Court of Appeals, 5th Cir. (1966) 
Lending banks secured by warehouse 
receipts not identified to specific goods 
and covering goods in a warehouse over 
which the borrower retained full control 
are only general creditors in the lender’s 
bankruptcy. Whitney Nat. Bank of New 
Orleans v. Sandoz, 362 F.2d 605, 83 
B.L.J. 896. 
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